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20 17 U.S.C. § 504(b): “... The copyright owner is entitled to recover the actual dam-

ages suffered by him or her as a result of the infringement...”.

21 Richard C. Wolfe & Serona Elton, Proving Disgorgement Damage in a Copyright
Infringement Case is a Three-act Play, 84 FLA. B.J. 26, 26 (2010); Storm Impact,
Inc. v. Software of the Month Club, 13 F. Supp. 2d 784, 791 (N.D. I1l. 1998).
MELVILLE NIMMER, NIMMER ON COPYRIGHT 14-16 (1985); see also Frank Music
Corporation v. Metro-Goldwyn-Mayer, Inc., 772 F.2d 505, 512 (9th Cir. 1985) (ac-

tual damages are often calculated to reflect “the extent of which the market value

22

of the copyright has been injured or destroyed by an infringement”).

See, e.g., JOYCE ET AL., supra note 1, at 899; McRoberts Software, Inc. v. Media
100, Inc., 329 F.3d 557, 566 (7th Cir. 2003); Polar Bear Productions, Inc. v. Timex
Corporation, 384 F.3d 700, 708 (9th Cir. 2004).

Colin Morrissey, Note, Behind the Music: Determining the Relevant Constitutional

23

24

Standard for Statutory Damages in Copyright Infringement Lawsuits, 78 FORDHAM
L. REv. 3059, 3064 (2010).
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PAUL GOLDSTEIN, COPYRIGHT, PATENT, TRADEMARK, AND RELATED STATE Doc-

TRINES 748 (2002); PAUL GOLDSTEIN, GOLDSTEIN ON COPYRIGHT § 12.1.1.1 (2009).
See, e.g., Deltak, Inc. v. Advanced Systems, Inc., 767 F.2d 357, 3621 (7th Cir.
1985); Harper House, Inc. v. Thomas Nelson, Inc., 1988 Copyright L. Dec. (CCH)
26,203 (C.D. Cal. 1988).

Andrew W. Coleman, Copyright Damages and the Value of the Infringing Use:

41

42

Restitutionary Recovery in Copyright Infringement Actions, 21 AIPLA Q.J. 91, 96
(1993).

See, e.g., id. at 112.

GOLDSTEIN, COPYRIGHT, PATENT, TRADEMARK, AND RELATED STATE DOCTRINES,
supra note 40, at 748; GOLDSTEIN, GOLDSTEIN ON COPYRIGHT, supra note 40, at
§ 12.1.1.1; see also Sid & Marty Krofft Television Prods., Inc. v. McDonald’s
Corp., 562 F.2d 1157, 1174, 196 U.S.P.Q. 97 (9th Cir. 1977); Advanced Systems,
Inc., 767 F.2d at 362; Eales & Eales Associates v. Environmental Lifestyles, Inc.,
1992 Copyright L. Dec. (CCH) 26, 883 (9th Cir. 1992).
See, e.g., Davis v. The Gap, Inc., infra note 46, at 166.
6 See, e.g., Davis v. The Gap, Inc., 246 F.3d 152, 176 (2d Cir. 2001).
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o1 Id. at 710.

52 See, e.g., Sygma Photo News, Inc. v. High Society Magazine, 778 F.2d 89, 95 (2d

Cir. 1985); The Gap, Inc., 246 F.3d at 164.

%3 The Gap, Inc., 246 F.3d at 166.
o4 WILLIAM F. PATRY, COPYRIGHT LAW AND PRACTICE 1167 (1994).
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I [FI The Gap, Inc., 246 F.3d at 165.
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FLEE2HEERE  BHERULEFRACOBEAREEE R E
W2 &8 AH208ETT, o

TEWERAT  REELEREREEZHERAESL "TREA
FERETATBZAS  REAL > RABRKREH i EHEH
BERHEZEE REECAFELETBREENTY  WHEERER
ZSHEH  ARTAME ZAEELH » WBFREAEFREENT
NGEE—FE R ZHAERMEBAES M MBEEEELE ML
LEEBLERNETERKRBENN  HERETAER A&
HRABEREE T2 - hE B E LA 2 EE

2 U EFFEAE 2

KEEHTHEAHEFANEAE "BEAREETAEZA
W EREATIARGHE

FEARRBREITAMABZHE=HERTE X FH XX HEHM

RAEHETRFUNEEFGEEHMATLEEE LFFLRH
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10% - & B ANBI954F 5 2 3% Fl % & 964,698 7T (LU T M H
N) v B 9449 F B % — KR HXOE S 4 2| H A EI64E10 F 16 H
FETABRKEZHEM2E e THZHEH LIRS
1,929,396 70 ( 3F E & : 964,698 x2=1,929,396) o &L - & F/)\F]
REFHZFEE I ~ F2HEE2HME - 7 K1,929,396 T & B
RERAR A AR W O B9S2 A23E AR - B (K H ok - 4 B 5%
BB AHEE - JETRTF o LN ERE RN K
BRI ERAZ LY UEEAEELASEN B2 R E BB
& WETHR, o

TR EEEEERATEEES LTS LR R AUEHEL
B A AR SRR T2502- 114 R R BRI EAT Y
Bl TFFE, IMATENB—BLBEARLERA - 3
TEAIE BRI ERELTHEAZE SRR RS TR A
% F DRSS T TR EREEANE TEEAREE TR
Pt FI%s o B MERERSE N\t /55 T IHE A B RS -
RIS TR | A G B P A S
PP SRR - QISR VR TR R SR R 2 IR B g HID
[F) 3 2 IR S R 2 A I - R R g TR
BEFT RIS | R R A -
OEFER

EHEEHEFTIONGVARBT T EREZ EHES N\ T
NEF—BE _HANZRE LT FEEWERTLEEAGRE
EATAEHTER 2% tEERERR Y T BEAANE, (infr-
inger’s profit) B - ¥ MMMAH AT A G HEEA LB - WHEHE

82 H.R. Rep. No. 94-1476, § 504, at 161 (1976).
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FAZBEHES AREFFREZETRY  GRREE FHE
EENTNGE_HZIHAE HEARE —RKRE _FARE—FF
Koo TR E B E R EESOMEDE 2 E - HEABFRRFFRELE
RREREEATNBEAEERER BEEMERRRAEERAR
Al B WEAZREBGH BT TR BT L
LEHFTEZAE

REZEE SR —NEAFETAMEHAENRA > ZEE
EANZHZZEEZR S EREFREIBRL  HEMAZEER
FRENRE  BEREEAFEAKE 2R E (gross reve-
nue) - SLEBETENBBENE  RKERAEFATHKRZILE
( deductable expenses ) 4} - i& ®] 3% ] ATk U 2 & B A i IF 7T
B EEHE AT A 2 JR [ (the elements of profit attributable to
factors other than the copyrighted work ) - VL& {X L & %78 & 3 2 4
EREES

ZDavis v. The Gap, Inc.— £ # - F& TR ERFHEFALL
BEREEAMZ ARG — RN T AEEXe MW HEH
FEEEFLONEMGOEMANEEAFNG  BILERILEKRZHAE

8 See generally Fitzgerald Publ’g Co. v. Baylor Publ’g Co., 807 F.2d 1110, 1118 (2d

Cir. 1986); Walker v. Forbes, Inc., 28 F.3d 409, 412 (4th Cir. 1994).
17 U.S.C. § 504(c)(1): “infringer’s profits...hat are not attributable to the infringe-
ment and are not taken into account in computing the actual damages---” See also

84

GOLDSTEIN, COPYRIGHT, PATENT, TRADEMARK, AND RELATED STATE DOCTRINES,
supra note 40, at 738; JOYCE ET AL., supra note 1, at 900. ~ J[I7% Taylor v.
Meirick, 712 F.2d 1112 (7th Cir. 1983)~ %'f[1 > 3% F{Richard Posnerﬁ}tﬂ}“ﬁf[% ’
K TR A 2 B R 2 3R B e TR
ISE

House Report, H.R. Rep. No. 94-1476, 94th Cong., 2d Sess. 162 (1976); Wolfe &
Elton, supra note 21, at 27-28.

85
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REZHFERRE —8E SRR - B 2% B A% & Gap
WP RERE S o RELREA R R R RAEERF
Bl RERALHMENZ  BRTETFHEENSE  BaHEHEN
ERAXLERRAD - Rl s BAVRECRAY  FIHE
REEATRHREE R F R EREE 2 BERE  BREME
LR EERTLAREFREMEAT A EEMRE (reasonably re-
lated to the infringement ) %7 o

Z£ Polar Bear Productions, Inc. v. Timex Corporation % # - % X
HRERFERTENSTRAET EFANAY - ARl EALEH
B MAAREENREAZENEEETLM  ERERLER
Z Bl % ( legally significant relationship ) 3 F £ i ¥ ( causal
nexus) - MEHFHHES  BEATE—FHAT— 0%
Al FBREREEHT B BERER™ EMERECHEER
HeE -

EFRARETHERT  AREREABUEAMTLSZE
FlIARIEENEEITATR  EEERELFEFHEAFTRKEETA
z 2 E - BT B R B & A F 2 & - Sheldon v. Metro-Goldwyn
Pictures Corp. — X F[sE M & Hl 2 AR WX AXFHERE
M N =] BT 40 5 69 F B P Letty Lyndon R A& 57 ¥ T £ 7 R & Z A

86
87

The Gap, Inc., 246 F.3d at 152.

T SRR R LR R R S N RS
r ﬁi’?g %, (reasonable relationship) - % [LThornton v. J. Jargon Co., 580 F.

Supp. 2d 126 (M.D. Fla. 2008) «

Timex Corporation, 384 F.3d at 711-12. ?FEWﬁJﬁ%’:ﬁ[’l‘lEiﬁjé%ElMackie v. Rieser,
196 F.3d 909 (9th Cir. 2002) (Hieltfsh 3 i7 S 42 I 1 7 [ R D

Bouchat v. Baltimore Ravens Football Club, Inc., 346 F.3d 514 (4th Cir. 2003) ('Rl

KL Lt @‘ﬁ?ﬂ'yﬁﬂﬂ;‘/ P ﬁj%%ﬂ?ﬁ CEREIE Y BEEMY D -

Timex Corporation, 384 F.3d at 712.
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A B 5 B AR ik I A AR BR R A B 2R R R A L A E920% o [
R E AR AT TR E R — R R R 2 M

¥ AP AERERBRNFARMENE SHNE  HRFLH
W3 3] F 2 TR I B 0 B 2 k3 40 4 % B Learned
HandEZ £ F 46 - R R B F A4 5 B k8 0 3078 A oy o — 30
AREEREETAUNEMER B LFlazeRE
HEERMEE - AFTREREA RATZH R - LI ERE R
MEEN > BN BABRETEELEE  NBAEEBLAATHY
R o

th4h - ZECream Records, Inc. v. Jos. Schlitz Brewing Co.— %
B ERE ERERS Y EXLRA T AERT A L
2HNEEANGHREREETA EERAFEIENEEA
FIRRREEETS EEEATRLIEUEAXREMT 2R E
BRERBEET AU NHEME R - b ERTEBREHAEEEA
At e s HBEREEE  MERKBRERREEANGERE
I 7 @393 o £ A % K Bk Sheldon v. Metro-Goldwyn Pictures Corp.
Fz ke - EREBH  FERANMARERTT I 00K R
BRAEREEEZTS  AERAEFEEGEWNMHE (reasonable

90
91

Sheldon v. Metro-Goldwyn Pictures Corp., 309 U.S. 390 (1940).

See, e.g., Frank Music Corp. v. Metro-Goldwyn-Mayer, Inc., 772 F.2d 505 (9th Cir.
1985); John G. Danielson, Inc. v. Winchester-Conant Properties, Inc., 322 F.3d 26
(1st Cir. 2003); Ty, Inc. Publications International Ltd., 2004 U.S. Dist. LEXIS
12037 (N.D. Ill. 2004); Caffey v. Cook, 409 F. Supp. 2d 484 (S.D.N.Y. 2006).
Sheldon v. Metro-Goldwyn Pictures Corp., 106 F.2d 45, 51 (2d Cir. 1939), aff’d,
309 U.S. 390, 60 S. Ct. 681, 84 L.Ed. 825 (1940).

Cream Records, Inc. v. Jos. Schlitz Brewing Co., 754 F.2d 826, 225 U.S.P.Q.
896, 828-29 (9th Cir. 1985). X (4T ﬁ[[ﬁj pligE > 2 flOrgel v. Clark
Boardman Co., 301 F.2d 119, 121 (2d Cir. 1962) -

92

93
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approximation ) EJ 7] - H o I B9 4 B 4 7T 3 %% o #EFrank Mu-
sic Corp. v. Metro-Goldwyn-Mayer, Inc.— £/ » E [R5 > £5F
HEZANGE  ZTeREZHEFTHBETE At 2RAE
fFHAEZBEHERD

B AR R Am o BE AR 2 B EAE R O W RbIE MR ST
TR EHEAE RS o BRIk o R AR R
HEEETHZEBY  MHRENEREETAHAZALE - KFRRE
HIEEEETAMERN A ,BRE - UERETEHFEEE - &%
HEFEREY  FHBERHAMFETRERESTAMERZEEAN
T BEEARBEZFEFANFILT  ZHENMABRETREREAT
B EHZEEANG  FHAENERN  DBEAFTAFZHE
I o

BHREABFEEATN—HONEF - FRLEFREETAZ
AR R AL HEXEEAEEAGZLIZENGTRAERA
oo AEMM - AMELFEEWZ—RERT LEEARBEETE T
EREZTIATERD AT BRAREAATEAREAZRE
BEEETABMAME RS - AHAEFEEARFER WG L
MMERBERE LIS > BB %N N F
HEHFTH - BREE A EARA R EEMBEEAF - A H 7
BEHERY  EARETAFMERZEEANG  FHEREAZFK
BUPIFEFRZBERT BT ANMATHETEREEANE -

2. M A R E
FEEHMARAEFLONMGLEZ "REAMNEG, 28 THE

% Jos. Schiitz Brewing Co., 754 F.2d at 828-29.

S Metro-Goldwyn-Mayer, Inc., 772 F.2d at 518.
P puges Y IR -
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JEF| , (direct profits) 2 " 4% #| ; (indirect profits ) - B[ #
GIEEEANHERHEERATEAZAHE &4 A48 5 R & EE R
TARHRNER SN - AP pBFERD L2 FRBA &
Frank Music Corp. v. Metro-Goldwyn-Mayer, Inc.— £ # » 45 & {F
T—#HEERNBERNEG R LARTEENEE T LEH - AW
FlR A ANESZR LR ERAEREZEEER 6 A
Kismet™ « # 7 HREFHEEZLETHNTFH - LHRRETH
BEFNZEENAETREE  REERENEE LR AAHRK
ERCHHNERELEN S  EHAERHEEE LM Fib
AEZBEREHEE RTIAEHEZGRMEHEZEERA
Gh o IR BE RO M B N 2 B A
SEEATHZ
ERFFEEELOEMGEDETHAE - wlEE AT HHE
EREER  BEEAGERAEEIRARIEER  HzimRiA#
FREFENT MR A EEREFFREE AT A\GE =H
F_HEEZLNEME  ZABEEAFALRARLEETR - UE
REBEREEAE - R TEFDETF  BETAHRAEE A
ZHALFEZE BERTREARMENLEEER I RART
Bl - EXEEKEEFEREMMESRE  ARAREEITHZ
BARER  LEEHALER—MEFERMFTEAEER - &
Frank Music Corp. v. Metro-Goldwyn-Mayer, Inc.— % # - 3 [ B 7

97
GOLDSTEIN, COPYRIGHT, PATENT, TRADEMARK, AND RELATED STATE DOCTRINES,

supra note 40, at 710.

Metro-Goldwyn-Mayer, Inc., 772 F.2d at 509-10.

Id. at 517.

100 17 U.S.C. § 504(b): “...The infringer is required to prove his or her deductible ex-

98
99

penses...”.
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BB AN TREZER S EBRE AT ERY
BRORPAE—RUATRER  BE - ELE IEREBSX
b BRUEHEDHE GRS AAT LB A K
BEEAGRZEARERN Y HHEXR LT
WEREHNGRZER=HEARREERAX (ERERNEREZ
K%/ AT REBEINZS )
REFBRARLE IRUEHE T FBF g R EREREER
BRI XM BRI BRREEBIWE IR DA HEANE
GHBERZGE BANZEREZRE  REH—EABEWT
#Z w3 £\, (reasonably acceptable formula ) BF ®] - {8 1% % %t
HEBER LY LEZEEEER (overhead expenses)
S AR T AR R EZ AR EETE Y

G #E

o L REREEZFH LM - AR REEHEHE
et 81 B AT Z WG P o 2 R B < LR > BH SRS ST bR 2

C WEZHEEE  FEARZ RS MR ET R - (HE
B EZACEMA SR o toh - FEF FREEE N\ /\EE A
FoHXMR TERETA NG WHEK - MERFHeNE
FHEETR REAZHEG ZELBEAALAFZFFRERETAH
Bl WMEAREARGZERTAILE HEHR -

VAR X Bk 2 T Bl WA E T LA - R AT s E
FEE—NHREREEFFEZFRAT - EROUT B E&HEE
ZHEFRLREHREAN "HRETAMFLNE ) - FF L

101 Metro-Goldwyn-Mayer, Inc., 772 F.2d at 515.

102 Id.; see also Hamil America, Inc. v. GFI, 193 F.3d 92 (2d Cir. 1999).
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AFHAERREEELR > REFETANE L T EBRREFE
B REVES BEFREFRELRF L EEALESLEX
Bl FHAREARBHEEIR  HAB/T AN L EHFRENZF
FREEATA T RSEAZRARLERTH > XABHFRRA
EREES EEFFAREABEFATREENEZHRAT
iz NG Bl A

AXU A BRHEHE L TELEGREEEZRT  #
WA= $— Wit 2EEEHFREAZEREREEBHER
B HERIAEZFFEHEEFLOEGOREZ R EE W HFAEME
REWMZERMG HAZRERIEFFRES N\ N\GKE -HS
ZHZ A EEWMEE HARBRFRREARRETATAETERFAN
BABFZIHN  WXEFREAREREEETE > ABRALE
BEWTEZE $= 2EFFEELFLONKGLAUREFNGFF
AATEHEZFRE  RAERGEMBE LT RE B HFRE
THeHhiz XEARAEFRERETHEARBEEATNGELR
EREM AL BFREBKEAMELE  BERREATNGZHEE
BHEE UAEREHAERRZTATFER  BEREFFRE
FNTNGE_BE _FBEELREAGRE —RLAEHFE > TEA
BRE—FK THEARESWEFZHEEFLIREEMN  HEX
BlEAHE > ARBETHEHRERZLCERRK: $= > REZFE
EENTNGE—BE_RZHFER " TH RETAHF LA
#H) o BBEXEAAFEAANEARETHAMARRRG > LR
BREXBAEFXEAZRERESE  REEAFUREAZFK
BRERITAMERTEMMI > FREKREET  HEAWD
FERHABERE WEEBEAMEREAFTRARERNNGHE > WH
WEARZ A e - ERHA BB ETHTHMEE > FBT UF
FREFNTNGE —HE —KZEARMAER A ELE -
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4% Bz TEEACEHIHEE %ﬁmﬁaﬁy
%%%ﬁﬁ@%% B EER— R W%%w K
?J Pozgl HEBFETHAMHHTETACEATHHE
£ B BEE LR 2 i%%eﬁ&&%ﬁéﬁﬁz;ﬁ
HEEAE A" ZEREENTAGEZARRERD
EE S MEET RS DY AR

ZEBEENTN\GCE AR ETEUNLEZEHESE
O e 3% % B i3 (statutory damages) 2 4% - i % B % {F i
BZUME  EBEEAZBETACERY  AMEABEEER
ERREZE B ERREAANEZERAT  ££4+tT

103 o, e 5 S - o e
?E”l CEBEL DA IR o U S P gf Rl
o

! *‘ST%E'F‘/ PIREE i S M EED (A - 09 HEFM 'F?EHEF
G J[;[rz ,' %j ‘:I%J;;eﬁk[/ R %‘fgﬁ“fg‘j# T M T [BFHI/
;gjcgag;p_ —J[?;{J\ ﬂnr);(g g qgjﬂ o 351@{79%4’;’;75!;?}74&5”
R ?%ih e e s AL L
o 2L AP *JJEI%F"F‘ BY222( K 5Y27F '/i”f%'lspu *ﬁﬁ F 98
B FA BT3B N Hy 2 » ﬁ'%$*1&ﬁ$& fIFISE > F173-75 > 2010 24 5 &
dOH o EEGUE S SR > [1185-186 0 20057 2% -

U e 18 F 5‘52746#F*U7J: TRl jtgjzf St i v
IV FPY o FEREFR I**'gﬁ;@”ﬂﬁﬂ!ﬂ?ﬁ/f V*%’n ﬁﬁ ?ﬂ;ﬂlﬁf
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ARV EZETRUT 2 AR BEREE  wRETARE
HE - AFERARER  BREEEErELLTEEL ™

AXUTREBH B8 REEET A  BEEGAE
EELAE  BEREZEERH AW ERE AN
BEEZAETRTRE DAL SR REE RS\ T
INTES =3¢ 3% &

— ~ HEHZIASEY]

KREEFEHESN\NT N\ GEF B R EEZRE B0
"THEATZEHRETREER, ASAZORES AWML R
FrHl st A A R B R T 2R S RV T LA & H
Kicgkz B8 RERZBERERSANREFER ZAE
TECEAREAT  EREBREEIREHAMET  BEEHEAZ "HE
AT ZHARLETBREER ) 2B o
OEREEFZEANAREEEEDEZ AR

LEBEE®

MAEEEEENTN\EE=ZE "HEATZEHLFTRES
¥, RETFAERMZRAZ TR AEE o FHREEZHTEH
EATGHEAHERBEAMAKHER  wEEGEERALT L
FEHEFET AR BN THEAT ZHEALTEREETE
ERH TR EFAERT ZEALEE - KEFREFSHEEIH

10 17 U.S.C. § 504(c)(1): “...in a sum of not less than $500 or more than $20,000 as
the court considers just... In a case where the copyright owner sustains the burden
of proving, and the court finds, that infringement was committed willfully, the
court in its discretion may increase the award of statutory damages to a sum of not
more than $150,000.”
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ANFNEFZHE THREATHEHLFTBRBER, o

108

106 I 08 A M - Y6 2 R Al LA o
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FITRIFIA R RSS2 5 20 47 o Wi » @ ERIVINIRo B B BLAR AL — iR
P WL e o1 (AR BT8R B3I Efj’[i;f{;;tgjiﬁl’J Y Y (5 5Y22 BT
R ME 216 Ry TR i ALY G R TR s Ol TR
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- bl Er BEs  ADE T TR TREEE,
ZWHEEE  EAREACHARBES LE LR - 2 H#
SHMERTEAZ "THEMB " i EBEET FEH
ZHEHE TR WERAARBEZEETER T T HEHLE
MIEEE, ZBR NeEREG LML B FE

2B EHREHBRER

X EE L - 2EERE AT E RS T SRR HER
BB HERMEEEY T8 HWEATIEULTREEE, 2
Bt o REBAZBFEAONBCEZA R - FHEHEALERA
WA WHERERBABMEE  URETREZREEZABZE
EREEAE o Ty ZEEIEEEARERERTUE
BIEEREEAFGELAEERE LT E S TEABEFRERR
EREEN WMEETEME . AW BAGILE "THEA
TREALEBEEE, 2 B4 BXEERAAARCHERE
B - e R RS FIEEET B - Engel v. Wild
Oats, Inc.— £ % + HRALE LT LB L2 BERUEH - B3
ELBBETOHRAES TS A2 R EERATLE I
VEBUEHZHE BB R BEAEARRRERE 2

11

i LA YR E s = VO
112 [

17 U.S.C. § 504(c)(1): “...The copyright owner may elect, at any time before final
judgment is rendered, to recover, instead of actual damages and profits, an award
of statutory damages for all infringements involved in the action...”

13 17 U.S.C. §§ 504(b)-504(c); see, e.g., Sony Corp. v. Universal City Studios, Inc.,
464 U.S. 417, 432, 104 S. Ct. 774, 784, 78 L.Ed.2d 574 (1984); Abeshouse v. Ul-
tragraphics, Inc., 754 F.2d 467, 469 (2d Cir.1985); Engel v. Wild Oats, Inc., 644 F.
Supp. 1089, 1091 (S.D.N.Y. 1986).
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LA ERFEEAONGERKE LR EENTN\GKE=
EHERETABRREZERY - BT R R BB R B2
EBME WEINEEEL£4THET GENTHEEFZ
WAEET o MHEREE  GEAZEHEETION T H R
BEARBHE - BEZBER BRI FREABEEEARGEED
t4MELC BREEESE  LHEASEZEERE - LHEA
AT R E B - MAREZEH R (Copyright Office) # %
Rz B EHAAFTEERECEEE " RENEAERE

Wkl e mAERE  2EEAAERER—AONLEEE
BHETIZ X ETHER  NEHAZFREERARZTRES
HEEEHEERET  AERL—BE FHEEEBEENE LS

14 644 F. Supp. 1089 (S.D.N.Y. 1986).

15 17 U.S.C. § 504(c)(2): “In a case where the copyright owner sustains the burden of
proving, and the court finds, that infringement was committed willfully, the court
in its discretion may increase the award of statutory damages to a sum of not more
than $150,000...”

116 17 U.S.C. § 504(c)(2): “...the court [in] its discretion may reduce the award of
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20 Samuelson & Wheatland, supra note 117, at 446.

2 Berg, supra note 119, at 292-93.

3 See, e.g., Sheldon v. Metro-Goldwyn Pictures Corp., 309 U.S. 390 (1940); Univer-
sal Pictures Co. v. Harold Lloyd Corp., 162 F.2d 354, 378 (9th Cir. 1947); Zeigel-
heim v. Flohr, 119 F. Supp. 324, 329 (E.D.N.Y. 1954).

24 Metro-Goldwyn Pictures Corp., 309 U.S. at 399-401.
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126 Morrissey, supra note 24, at 3072.
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Restructuring the Copyright
Damage Scheme

Jyh-An Lee
Abstract

The establishment of copyright damage is a fundamental and cru-
cial issue for both copyright scholarship and copyright practice. None-
theless, current literature does not put much emphasis on this issue.
This article includes a comparative study of the court decisions relevant
to copyright damage in Taiwan and the United States. By reconstructing
the theories associated with copyright damage, this article aims to pro-
vide a clear and consistent guidance for academia and the Taiwanese
courts in copyright damage calculation. Three approaches of damage
calculation and related policy issues are focused therein: lost value and

profit, infringer’s profit, and statutory damage.

Keywords: Copyright, Damage, Lost Profit, Infringer's Profit, Statutory
Damage, Actual Damage, Reasonable Royalty, Circumstances

of Infringement
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