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=TI
A MR 2 (punitive damages) NRREHFFERET %
H A R REWET R (culpability ) 2 7R AT 4 > S v B 521
ATBHRARRREMNZTEZTA MEBS B EMZHEN 7‘:’7
TRBEAEREE 2B —Eo 8B ENTREHNE - Al &
A EEeS EZEHWNHAERE (punishment ) H % L
(deterrence ) - HWE T £ — NN R EHEHE &2 M0 EH
% b (quasi-criminal ) # 74 A 514 (private fines) ' : X FE I %
# 4 (compensation) #HEZ B MHEFEANEAFEM MK
# % ( non-compensatory damage ) #| & - it S % B H
( compensatory damage ) | FAH 4 3L - 08B REFHE B (civil

(il

LINDA L. SCHLUETER, PUNITIVE DAMAGES 80 (5th ed. 2005); see also David G.
Owen, Problems in Assessing Punitive Damages Against Manufacturers of Defec-
tive Products, 49 U. CHI. REv. 1, 8 (1982); John Calvin Jeffries, Jr., A Comment on
the Constitutionality of Punitive Damages, 72 VA. L. REv. 139, 149-51 (1986);
Kenneth Mann, Punitive Civil Sanctions: The MiddlegroundBetween Criminal and
Civil Law, 101 YALE L.J. 1795, 1810-13 (1992). See, e.g., Gertz v. Robert Welch,
Inc., 418 U.S. 323, 350 (1974); Smith v. Wade, 461 U.S. 30, 59 (1983) (Rehnquist,
J., dissenting); Browning-Ferris Indus., Inc. v. Kelco Disposal, Inc., 492 U.S. 257,
275 (1989); Pacific Mut. Life Ins Co. v. Haslip, 499 U.S. 1, 54 (1991) (O’Connor,
J., dissenting). (=9t » 7 F| I%i‘»fg” £ | '[\iﬁﬁ & 75 (F— A NEHEE A EHNE A
?Ei Ol - ST E YRR S T = AR ﬁ', Flv s 2 e
i I*E’f LE UNE SN U R R E s Rl IJ@ (crim-tort) fUE -

See W. PAGE KEETON ET AL., PROSSER AND KEETON ON TORTS 7-9 (5th ed. 1984);
Michael Rustad, In Defense of Punitive Damages in Product Liability: Testing Tort
Anecdotes with Empirical Data, 78 Towa L. REv. 1, 85 (1992). TJ}J_/\ [iﬁfﬁ &

ﬁf”@ VEE EIF” N [i@‘i‘l/H ?‘DF“FVEI%S FE| %f ] 2 l’;T: i@gl%ﬂ_&gﬁlg,

S g o LA BE F Em » F - s
ii‘[ij@ Vﬁi?@"jﬁjﬁgr’ld IS0k 2 ’Eék ’Hﬁj i F115-99 » 2007

-206—



- 004 4= ¥ LFATR ABIHMERER LI Y (F) 5

damage ) ZH| FEzZ—F o o  FREB\EREHE N LH R A
e E%ﬁi%ﬁ%%ﬁﬁmﬁiﬂ&z¢KmuﬁEﬁ%l%
)%i‘aiiﬁmzﬁé’ﬂ RULAE DU F Sobh fEL A B g L B EHE W
REUBEESHE A E ?T%ﬁk%ﬁ&iﬁ'ﬂﬁ%?ﬁ“&ﬁ%u
FRIAEARSZEERFEAZTMEEZSR  KWE(#E
FatlERANHEEERTER - 30k - B— MLO@T&Z{?&
FEARBEFNEHEREELBETI ARE - A EETHE
I%M%@”ﬁaﬁ&%ﬁt%&%ﬁﬁgfﬁéwﬁfﬁ%ﬁ%ﬂﬁ T % %k # (out of con-
trol ) 3 5| % {2 & & (insurance crisis ) ° - ¥ T {15 & M 3T 3 # B
EHMEREHATAREELY  THHIBRESHE DR
# o

EREANEEeF ERERREREATAF D Z T AUA
BAZTETAEGTLERTAERALENTEREE  HABHE

See generally Stephen Daniels & Joanne Martin, Myth and Reality in Punitive
Damages, 75 MINN. L. REv. 1, 27 (1990); Janie L. Shores, 4 Suggestion for Lim-
ited Tort Reform: Allocation of Punitive Damage Awards to Eliminate Windfalls,
44 ALA. L. REV. 61, 70-71 (1992); Teresa M. Schwartz, Punitive Damages and
Regulated Products, 42 AM. U. L. REv. 1335, 1356 (1993); Marc Galanter & David
Luban, Poetic Justice: Punitive Damages and Legal Pluralism, 42 AM. U. L. REV.
1393, 1416 (1993). SRF[H* &7 pTuiﬂj§¢4ﬁ4fg§(?§.Vfﬁﬁu ?ﬁﬁ%dyﬁlTu
R OR R VR w&krﬁwﬁt SRS =
#’,J,i&?ﬁ (U7 iy AEED TG A D A i E 1 RS LY o See
generally Rustad, id. at 23; Victor E. Schwartz & Mark A. Behrens, Punitive Dam-
ages Reform — State Legislatures Can and Should Meet the Challenge Issued by the
Supreme Court of the United States in Halsif, 42 AM. U. L. REv. 1365, 1370-72
(1993); David Burrow & John E. Collins, Insurance “Crisis”—Texas Style: The
Case for Insurance Reform, 18 ST. MARY’S L.J. 759, 761-62 (1987); Howard A.
Denemark, Seeking Greater Fairness When Awarding Multiple Plaintiffs Punitive
Damages for a Single Act by a Defendant, 63 OHIO ST. L.J. 931, 948 (2002).
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SHREZHAARTF ELURSFTETACAGRETS  LAERH
BAACETHEARBH ST EAT AT URE  ETHEGEER
HAMEHefENHHRE#H RSN ERARERER LT

W HRR—RF I EEF R - £ XNK B RF A (deep pocket
rule) THE & EH#w (respondeat superior doctrine ) i Jf F| #
SIMEEe®E  THREAAZSRALZBARGKIARLEHR S
# 1 (vicarious liability for punitive damages) *= [ % & % fl i
LABLEMRNEETUNE - EFAARBELHER AR
S BHEMIZERIRZT AR LT ETA  HERAZE

L P%T’Hiﬂ‘?ﬁ‘d[ B-& I‘—tﬁﬁl?rﬁj SR I%[“ ‘/@E“PJFE’"F(@E%IFIQ% =
S N ] ﬁ},—{fﬁ:‘? (actual damage) [V FHELfHE- - ’]ﬁf I E ok S
4 4[5?:4{;]4‘[ g ul;l ﬁrlE %T [ﬂ Ve “JFngEr (& FI*' tkE UEMB?IQ
il (actual injury ) qré', Bp=l Rl E\f’ll’ﬁ?tr' Frer@s *TFJ*F [Tl 12 B
£% 4ol o See SCHLUETER, supra note 1, at 358-66. [ld’?zf]J J/I?EqE'%ZF'F %x«
BEERE - [fil :tl F1358-371 -

4 “Vicarious Liability”* SR EP S DR AT Y Eﬁ [LIE NI PUS- (W ﬁr
PR TR ERE rﬁf‘“%l’fj iR @3" [t nas
FE TS, - TREEE "Hi[ﬂwﬁﬁ'*ﬁfﬂ ""' PRecpr, ~ Ty

B VR 'JEJEIEJ;JJ TR R Al T%ffw*ﬁ'zw BE: DR JER e
= f-li‘%' =9 9 F *:@ﬁ}[fj’ VBT 'E}if[;l?@ (indirect 1nfr1ngement) > SR
r 'EfH%@@J 75 MBI A (direct 1nfr1ngement) N F?ﬂ > = EH‘, LB
‘Fﬁ i~ (contributory liability ) ==  {% £ EFG = i_?’y L EE FF 14 3
fé | drE sk qj,wglVlcarlous Liability V & & o = £ 5 ﬂ}-HVlcarlous Liability
- T T u*;l% SHIRNNE SN LI 1154 Haﬁwf?ﬂa@f; RIS
PR OL Y R SR ¢ P Y PRI - )
MR E T R R A e E yﬁfﬁﬁﬁlérﬁﬁ (< e

See SCHLUETER, supra note 1, § 4.4(B)(2); JOHN J. KIRCHER & CHRISTINE M.
WISEMAN, PUNITIVE DAMAGES: LAW AND PRACTICE § 24 (2d ed. 2000); see gener-
ally John J. Kircher, Punitive Damages and Business Organizations: A Pathetic
Fallacy, 67 TENN. L. REV. 971 (2000).
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HERYRBEGHHZETABEEEAE « REEHHLBHE L3
Bz REHENE LT EE AR EE A %5 EHEH W R
T T B A b PR B (R AR 0E 4 BU JE  R B o B 40
R EMEAHR L2 FEESH - flE T ATBAETE
BT mamBRAARELZRANEIAREESEELTAT
ETHBEREEZAEHEA ? PR TBREITERT T4
R AR TR EE > X A0 R B 2 A A E S0 1 1R
ABEZRAZRRE > RET W - BIK S LF R ARSBAT LG I,
ATERRY  IAMAERRAAETBALEESELE » X
ETHREDBEEHNEZRATHEERRTAT » T S5 E
ERAAGALESFAMBREDY REESTEL e o EH
BES

e BRAAABLARBEEAEFZHEIEY LIF
EEE: $— EAEREL BAAZTHEZBRAZTERE
BATATAFERIALBESRE  BAS S WNE=  EREH
ME BAAREAMEERPTARRTHALBESHE > H
b 2EE LY ERAALIE  BEHA S EREEL R EEG A
HTRES  FEALMEUE IR EEHRARE  ARTNEH
P % M B R B 3L AR AR Al (complicity rule) °DL1E 2 1R

Actna Life Ins. Co. v. Brewer, 56 App. D.C. 283, 12 F.2d 818 (D.C. App. 1926).
SCHLUETER, supra note 1, at 192.

See Kircher, supra note 5, at 971.
%m@MWmWL%rﬂ%ﬂﬁyﬁmrﬂ%E%J,@%ﬁ@%,%%%
@%@’W}H$%ﬂylﬁ»ﬁﬁ’W%ﬁ7ﬂ:Wﬂ%ﬁ%%rﬂm@
Ml o BB Al - 0~ o= 305 (D = R R ] ) ?%T%‘J‘I?Eﬁ
WSS R B % f ST S - SO PR

© © N O
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AAABRALBESTEZ A ER " Hik - B8 ENS%H
EHALALBEAHEREAXTAZEERZER - B8R
R R A E AR A B A R A R
FiiTAMEESH  MERTENLAGREH R o B8 KX
HAESRLEEAZZATHAFUFRBEAALIRBEE R EL
A R AT BERAARGEERBEATEZRE Ty
FEBEAELARBEES R EN I RES  LRRARAARE
HEARBELHEZEABEBA L B R RIEERE Z 4R BER
AFBEUARBES O R AL LA SR Il F R4

FE o 1428 > T162 0 20095 12F] o S £ P ERT f ] S ] '[\ﬂ:pﬁfg"je =
i FTJJ'J‘” ‘complicity rule”— FpUHI » (7 3 R E”J SRR A ¢

L 54T (2 L I R R Wz B e 4
TS T (DR T ékt—sf‘};i]: TS I I/ = tf HUfl T T §FJF%’E[ P =
T2 ngJ/JEJﬁL,ﬁﬁﬂ:%J ) q__r{ }E[:j’ VR TR (Pl F{I

10
11

See generally KIRCHER & WISEMAN, supra note 5, § 24.

%v%?f'%f%ij‘l‘iﬁﬁ W2 e VAR T %i‘*wﬁﬁl?ﬁ;ﬁ"‘ SRR 2 Y
3 S 15'T}5xﬂ§b§3§4?§f’ﬁ4&p;bﬁiﬁ fl o A i ae%%;{ 27511 »
F1231-264 > 1997 104] + ff 2 > Jﬁ » F125-66 5 BT o BEERENT
il = ?ﬁ*%ﬁ?ﬁ%? 3045 1] > Fr113-161 > 20015 15| 5 [y » Sk
FVRGIERE e - B RS 315 51 £1163-219 - 2002
FOM G R R S VR ﬁ%ﬁiﬁﬁﬁ@ﬁ’éﬁ v A, it
B 5 i?ﬂﬁi 314 38 » F1237-289 » 20025 5% o

AL CUE SRR AT N PRI S T 2V ST

iﬂ?‘a*ﬂiﬁﬂ “[?”r’? %f B b [ﬂjﬁém » F153-72 -

F%faﬁ”ﬁ IR [EH* AR IS e 2 r%’ IR PR R
e [ir,'sr%»ﬂré%ﬁ “r) T [ﬁgﬁfg,f% ) tgﬁ R @L[,Tu:y ,
RPIPT =1E S a RS R Mg o S S e Ejﬁszvwf EJ%?‘“E'
PR E] E’IE lr%(%“ﬁ:gﬁrg‘,ﬁ% = o ﬂﬁsr » A I/{ FLJ\ ZHNr] pae] AT ;IJ
REIMEREFE > D3 Hp s TR e, P FEIEIEFQ SN ARE
b %F[H FFULJ/ ] o

12

13
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HEXBEFAATLBNARITNERITAEERZEBAR T UM L
T EE DRI EHERBEFATA R RERRGE L2 2% -

8~ BERARZRERBES I

%ﬁ&iiﬁ%ﬁ%@%%@%%i%ﬁﬁﬁéﬁﬁﬁﬁﬁ%
BREERAHE  METRAZTFTABRERTLEE K
%ﬁ%ﬁﬁﬁ%%éﬁ&%’ﬁﬁﬁ%iﬁﬂﬁé%mﬁ%@%’
EEFEL TR TR LR TRARBEEERE - ok BAAR
JEk B F A AB LSS TES  HETFIER A FR AN
SE A EE B AR o BH - LT R Bt A AR Q8%
BEAEEZABTUME 24 BHHRARIARBEETEL
P BT 5 42 R o

— ~ A E SR TR

& A M B8 4 & £ (vicarious liability for compensatory
damages ) 1R 45 & BLH &5 2 Bl (A0 - — 7 BV A Hn b AR AEAT % P

"R ey ;%m5%kmNW@gr@ﬂw@f@@sm

S+ 3 E R il [/}':{J\FJ" , FJEZ i JJ @FF*?FJ%’ EhEEIR ”FUA‘J:“EIFI:IE{ﬁ:”% : FJE{?J
ﬁﬁ%@Jﬁﬁﬁumg Fr%ﬂ ﬁﬂ%ﬁﬁﬂﬁ@(mmml@m@ﬂ[J
P R P I%Eﬁ By TT‘U@ o See generally GEORGE C. CHRISTIE ET
AL., CASES AND MATERIALS ON THE LAW OF TORTS 815-16 (4th ed. 2004); ARTHUR
BEST & DAVID W. BARNES, BASIC TORT LAW: CASES, STATUTES, AND PROBLEMS
573-618 (2d ed. 2007); DAN B. DoBBS, THE LAW OF TORTS 1047-75 (2000); JOHN
C. P. GOLDBERG, ANTHONY J. SEBOK & BENJAMIN C. ZIPURSKY, TORT LAW: RE-
SPONSIBILITIES AND REDRESS, CASES AND MATERIALS 463-502 (2d ed. 2008); KEN-
NETH A. ABRAHAM, THE FORMS AND FUNCTIONS OF TORT LAw 215-32 (3d ed.
2007). FTJ#[F;&«W@ FU i 3 %r:ez;«f{ijﬁﬁqd/p, ) W]:E&iik,.ﬂm » F1250-
2555 2007F 25| o
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AR BEHAEET AR LS  HERENELRREA
ZHEAE  THREEEERLALMA LTS G- EENE
koBTEHBzA TRREE, L TEHARE, b XHLERE
BUREABEMBEATMALMAZBGHTLER  THEEAY
BTV AR Bk BLE ) B — B FE (strict liability ) " ;
HESMARTAELT SR F 2 BERE  SER el
BREAEEZMAT  RHEAGHRZMAAETS & E
(jointliability ) - H % £ AR 1 2 A K 1% (indemnity ) 3 A %
HHBELBE RGN M AR A ER T E R A4
THERBAREREA, UK TRAARZTRA, 2B EH
B AXUHE B TRERME, ARG LR AH T BB
i—EW o
CEIEIESHEN

BRI EE RBEELHE G ERBHEEGET
( employment relationship ) - 18 | A ¥ %18 A F #1478 #% (in the

course of employment) B A M A#EEZ ERITAREBEHREETZ
HoMAEUHAZ  LALAREREGTE 5 2. %R AGRESHITR

15 See generally KEETON ET AL., supra note 1, at 534-83; DOBBS, id. at 906, 941-68;

ABRAHAM, id. at 166-92; MARC A. FRANKLIN, ROBERT L. RABIN & MICHAEL D.
GREEN, TORT LAW AND ALTERNATIVES: CASES AND MATERIALS 506-49 (8th ed.
2006). rﬁaﬁ?@ﬁﬁn EROHY S ﬁ%@;rﬁ@wg , [ﬁjmﬁ%t » [1234-240 ; 2]
W ZOAR S HS 3k > F1221-237 5 1999F 85 -

See generally KEETON ET AL., supra note 1, at 336-46; DOBBS, supra note 14, at
905-07, 1077-80; BEST & BARNES, supra note 14, at 401-02. See Restatement (Sec-
ond) of Agency § 401 cmt. d (1958).

7 DoBBS, supra note 14, at 905-06.

16
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BHRHEN: LRI ZRAEREHTA® 28 ¥ ZRAELRE
AAMGERERG ERBAREEIEEHTATRELAR
2 GRAANAREZRATHAZTEARY  TrHLIH
THEGENRBE  EFTAIRENAEERETARER AL
MedtamE® st BRAARDEESHTLIRETBRLART

SR Y B ALY R [ ’wmmywkﬁgﬁ

PR IR 2 ‘/;I&gf—”ﬁi MRS ARG AR R
fﬁ: 75 (Restatement (Second) of Agency ) 93228[*/ st 1 T @~ V= £

U$WWﬁ#%uﬁﬂ'®§wt'ﬁ~%uvﬁt @?ﬁtﬂﬁF
ﬁé&&@ﬂuwxrmﬁ@wj(wﬁwﬂ P LR BRI
FUROTIED 3 1) 2 (d)o @~ st * (i ) Jﬁﬁﬂﬁt ZEfR] S e pL
H o | Restatement (Second) of Agency § 228 (1958):(1) Conduct of a servant is
within the scope of employment if, but only if: (a) it is of the kind he is employed
to perform; (b) it occurs substantially within the authorized time and space lim-
its;(c) it is actuated, at least in part, by a purpose to serve the master; and (d) if
force is intentionally used by the servant against another, the use of force is not un-
emmMMbymemma"W¢¢*Emtﬂmﬁﬁ@” Hﬁ@ﬁ@%@
@%Ei%ﬁ’ﬁ%ﬁﬂ%j@¢3%$%w’wewa@D%MJWM
note 14, at 910-17; KEETON ET AL., supra note 1, at 501-08; ABRAHAM, supra note
14, at 190-92; JOSEPH W. GLANNON, THE LAW OF TORTS 511-14 (4th ed. 2010). m
W@y%wQW,ﬁww WP,W@WLWKEkV%V @:a%
¥ 0 68 > F19-56 » 1985F 6] ; 1 FEI ) ?F%y (et~ TSR Vﬁﬂ“[ﬁﬂ s ]

i& THY > FI13-57 » 1986E‘6EJ°

S WTRRAR S RN RHREE (P iR SR 64
‘J FI59 > 20045 11 5] 3 &Fpf &d:t9’ F159-60 - 2 &ﬁﬂ}dtﬁéfl88ﬁi%%ﬁ?ﬁ§
I ¢ RV SRR R R D
T 2 TapE, o B R TR B AR L e
T PR SR VS P o R 0B R e e
REB[FERA 02 (7% B K00 0 RER s B hI RS - o 4 % RS
P ) T S S 0 P ) 2 PP A G TR R
B ff[l%‘}{“f’ SR o kLfs Fj‘%fi“‘; CRER N R I S LRy
B o+ E AL ﬂi'?ﬁl%%?* AP S ] b JZE R SRR R

19
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WEAEHETE  EXTRERHZAERERBRNTHRERETL
MAEBEZEAZHEBAURBEEEERT  BACA—BREATET
FECEHELRBRBEEHEZ—R - 2d > WEAGEFRALE
BHEEWzBaGE  TRARERRE MM mENAZTEL -
Hib - FEPRE "ZEAAFMFE B TRAAAESRE
IHREARE LRELHEL  ER R AR E ST E WG
EEMZEAZEE EHEREETANZTRAZEABELZ
BHEMBEFFEZEAZBERAERT S HME - T & F LE A
W ERE A AT ANEORSFAL Dl BN R ANE
BEEEE #Hez WEEBEHEEEAAHZEHNELGE
FAREAARERELTBAREHETANZE  HAEZEHRE
FHEENFELBRIGEBTEREEZREUNEFNEESETHET
BRANTKENW FAMHAFERBERAAZRALZRBRAZEHEE
WL BEWAFAE o Zd - AT E AR A RIS IS5 0 &
B R AEEBEE LY
BERUNEETERAAEMEE(WREAARGEEEEE S
EEZHE  REANWBEHFEREEMEEERRE LN ENE DL
RAlz B8 HERAAZTER BB EE 2887 E R A
AXEENEESE  FRAIREATE L2 BRI X wm#
T2 Hik - HEE (Prosser) HMBEAH - RAAK QBB LEE
18 4 HHE 2% J71% 37 B e 22 |2 4 ft (deliberate allocation of a
risk) ZBR o Bt THBEEAEZEE, ZusmmE  BAAH

,U\’;Ejfﬁjl‘z,lﬁ;l/ %{E’g °
See JOHN G. FLEMING, THE LAW OF TORTS 410 (9th ed. 1998).
See KEETON ET AL., supra note 1, at 500; see generally DOBBS, supra note 14, at

20
21

908-10; GLANNON, supra note 18, at 509-11.

22
See KEETON ET AL., id.; see generally DOBBS, id.; GLANNON, id.
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PHEZRAGHITAFARZIEL  REZFALHEERFAX
i E R AR (required cost) ; ELAR B AME (B A 2 AT & K H
Flzsw - FRAEITANREBENRR TEEEENZER
P A DLAE o Bhoh - 3k TR EREE A L 2 AE DU - RFA
TRECH 8 4 R PR - B3 AT R A RIR % 7 R T AR
AR E A e R R AT o B BB AR AR
BREMLTEHEZEE  FRROSRATHRERNEEEER
AHE BELEEBARIBEHAEREEZEE  WHERT
BhS | T A L E A BUR L AT o

OCRESEZERERZE

RERETHRATENE  FERBBEEARRIIARXREHL
RTFRWHMZATAHAEREZ R ETAF - B 4ok g A

(%mm)Tﬂﬁ%lﬁiA(mmm>zA%u&%Aﬁ%%
BIANZITASBREZYE TMEPREARHEIEAN—TEE
#8542 FE (complete liability ) z J& 0?4 o 73 Jﬂgi]ﬁ%ﬁ!ﬁﬁ/\ﬁ—
=i AT W R BP OB 46 R PR 2 b & TR & 4 E s ( command
theory) - THRAAEFEG LSRR ELZRAZEEITAEN
BT HABAERERE AN EHE RmabEE 8K & E R 0y H ke
RERZYET  BKETAERMHHEEEHTS - Hik > £dhb
BRZAKET  RAAABEZRBAZEHITAABEGEEHES R

3 KEETON ET AL., supra note 1, at 500-01.

2: iR [ [F,Jﬁ%tls » F1229 -
See Robert J. Stern & D. Jackson Loughhead, Vicarious Liability for Punitive
Damages: The Worst Side of a Questionable Doctrine, 54 DEF. COUNS. J. 29, 30
(1987); see also W. V. H. ROGERS, WINFIELD AND JOLOWICZ ON TORT 696 (15th ed.
1998).
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EZHEEFRARALAE T EERE o

RE AR T AR KR T H R R A A KBS
BeHEZTHNY HEFERIHEERTLZEANBHEE
ko WTIN SR T BB NI BHERE AR AAEE
BEBEESFENTELTC RE 44 ERIA T LR Y
HZF G EDHRESR A S EH (implied command )+ JF B &
FATHARLHTALNERITAAT  EHRETHSZER
TR - ERBEAATERTHSZEAE - ATRZRAZHR
o DA - FLAE P B R E R (R A 2B E Y (scope of em-
ployment ) 4T % - B S #30 AR 4B I A2 B ar AT - 4T
BRAAERHZ ABEREBEESEAET - it BEBBRAAL
TRAERBHEEZE  WEAZRARTRAMBEENTAZ
MELHHN  TARSBAARGEBLEBEES R EZHERY
TYRE Tl mAk— R ALEEREESEEME G
BHEHES

AT BT AL ER  BRAMBRREHELEELHE
BRI THRE TN AL ERT2HRY - DR ETEAMN
GAREZAERMEER X HEER TR AASE LS
BHAEEDHFGELTARRBR TS LT RANREEHT
B TR E R S AT A 1B R 18 B R T 2 B 8 1B D9 AT A
2 [ bR A B ZE ACHE 3 0B A BRAT LR 40 1B 7 A AR B B Y
TR RAAWABEBESEERL—SHH 2% HHE

26 See Stern & Loughhead, id. at 30; T F]# ~ 4[f {F[Jﬁ;‘flS 0 F1229 -

2T s 229 -

2w s pr229

29 R. F. V. HEUSTON & R. A. BUCKLEY, SALMOND AND HEUSTON ON THE LAW OF

TORTS 444 (20th ed. 1992).
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AMECRAEBRZARARELMSLEH PR ERE LHEZLE
% o

» RETMERS R S B L

BAAETELZRAZT RAEHT AT AL LT LY S
FAEZ PR - BEEE LA\ AT H T 2 MR R 2 H
B MEESLEETARLPEF AR BHEDL - GEHHKT D
PoAERERENBAARBETRAZKALBESRERTA
THEBFER LI R EREEITANEZEEHAWHENT 22T
A M%ﬁi&%ﬁ%&ﬁﬁiziﬁiﬁﬁﬂ&” T -
MR REAAAERILEE 4T E LR ERARTIESL  FEE
EEmiarng gz M4 ERRIREATRY E Bk
I RN B AN E TR IR AE A REN ELE
FEWHE T A — R G RE S RIS B A 1 IR 4 1 5
BT M ERR R AL B R EZHES o B8 - LT

30
31

See Stern & Loughhead, supra note 25, at 30.

See, e.g., Lake Shore & M. S. R. Co. v. Prentice, 147 U.S. 101 (1893); Emmke v.
De Silva, 293 F. 17 (U.S. App. 1923); Curtis v. Siebrand Bros. Circus & Carnival
Co., 68 Idaho 285, 194 P.2d 281 (1948); Rickman v. Safeway Stores, 124 Mont.
451,227 P.2d 607 (1951). See Stern & Loughhead, supra note 25, at 29-36.

2
3 SCHLUETER, supra note 1, at 192.

3 See Richard C. Ausness, Retribution and Deterrence: The Role of Punitive Dam-

ages in Products Liability Litigation, 74 Ky. L.J. 1, 43-44 (1985); Richard B.
Graves I, Comment: Bad-Faith Denial of Insurance Claims: Whose Faith, Whose
Punishment? An Examination of Punitive Damages and Vicarious Liability, 65
TuL. L. REV. 395, 406 (1990).

34 See Stern & Loughhead, supra note 25, at 30; Michael L. Rustad, Access to Justice:
Can Business Co-Exist with the Civil Justice System?: The Closing of Punitive

Damages’ Iron Cage, 38 Loy. L.A. L. REv. 1297, 1308 and n.58 (2005).
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RO TR SRS T LR o
CEISEEH 2 IBREER

MR E L RS ERIT AL T AAR LB BB MY 4%
H—% GEBREFHEFATUET: DERART AR
SEEZARANGEARBHERERT 2o NGl REGEHE
BFL ZSEFEXHLALRIAFTERTARBEBRER S
HHER  FABNE—FSHABET TR ARMARBE L TG
Z B R MR T AL RBOE o Bk - %R AR XK
AMABEWASERITARRAEBLERASBELEAE
REEMBBEELHETHREIEAE S HEERRAALZR
BUERBBEELEE ARG T TERE R AL ANRELEHE
ZHARTERE o Hik - EHM S BMNNEREBE TR EERER
AR AEREEAHE2 Y TEREAAECEEZRAR
FERT A ENMARBEERAEDS B TRAARAKE
BREERE, FEERERNGT  BEAAHALTREARTRE
HAEMABENASEHTARAB L ANSARBEELTEL
B MR AT AL R AN ERERBAREAT YW

S Stern & Loughhead, supra note 25, at 30.

6 See KIRCHER & WISEMAN, supra note 5, § 24, at 28; KEETON ET AL., supra note 1,
at 11-12; see also Dorsey D. Ellis, Jr., Fairness and Efficiency in the Law of Puni-
tive Damages, 56 S. CAL. L. REV. 1, 64-65 (1982).

37 Kircher, supra note 5, at 973; Randy S. Parlee, Vicarious Liability for Punitive
Damages: Suggested Changes in the Law Through Policy Analysis, 68 MARQ. L.
REV. 27, 31-32 (1984); William T. Curtis, Note, Liability of Employers for Punitive
Damages Resulting from Acts of Employees, 54 CHL-KENT L. REvV. 829, 841
(1978); see also KEETON ET AL., supra note 1, at 13; KIRCHER & WISEMAN, supra
note 5, at 3.
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- O0A 4 3 LA bRy A BRHEEER gL (1) 1T

TESET AT AIRENIERTAZBATERER B L
ﬁ%ﬁ%&oﬁézvDE%%A?%EWﬁ%%%%HAzﬂ\
HEEMBHEENEY oA ANAR QL ZRANEA LS
%é%&ow%v%mAﬁﬁﬁx%Awgﬁﬁm%#*%ﬁﬁr
B ARBT B SFELNBAHE - TR TaE_T L2
ERBETR % o
REMABHERBEEAHEREHENELIRAERBUS
ANEEDATRBEEMEATARBEAMEZFTERAARE
GREEAEE  BHHBMLAREZLE c RAAZFUAR &
HERAZHEFRBEERE RARREESER A2 5 &
ENAREEA R AR AEFEUNLBEHTHEETE
HABRERNEMANBE LS EZFE AR T T HERE
Wz BB LANHERESH EHEA LA RE o H
b IR AR OB ] B AR R A R 2 H e > H BT
REALB B IHRER : " HREABRESWEEIREE RN E
B EEREMAREREE SR AEYHEG S BB R
BELERE 44 Mﬂ%mAﬁ%ﬁx%Aﬁﬁﬁﬁm% k]
DT B EMAT AT AW LR R R R AR
MEAHEr o PR ﬁ%ﬁ%xﬁaﬁim&h%%& %k

% ALE [ RERS 058 F AL RN 18 T B /é%ﬂi
P EIE L[/F;lg?t‘f o 34 PAESAT T ?'m IRV FREL S R o 7]
Ipi 3 S 7 VECO, Inc. v, Rosebrock (1> PABERL = * [0 fERRIR 7 1T
('sexual harassment) ™ ZE(F BB 5| 1 5 £ ﬁ’*ﬂﬂ\ﬁ (e R N
T ¢ PO REE{ERSUE 17 - 970 P2d 906 (Alaska 1999). SR ML Al
[ﬂ HiT]pYLaidlaw Transit, Inc., v. Crouse % f[1 » fI] I?Jtr bR & SRS E F’*% ~ El’?iﬁ
WEJWL (i ll':zﬁi;é'i (hostile work environment ) &% F-' ‘%%l ]ﬂfEﬁ: & Eh = e

39 31 P.3d 114 (Ariz. 2001).

KEETON ET AL., supra note 1, at 13.
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RAAREHZRAVBILBEE SR ENER  HIFGEHET
GAMNEZBHTEY UK ERRE E R EE R L AT
SN E R A H e o

OHICR BN 2 2 Ak R Rl 37

£ B W I 5 % R B & —/\ L= 4 Lake Shore & M.S. Ry. Co.
v. Prentice” % - BIE R M LR ZMF MRS BEEHFL LA
FHE LA RAEHEY  FEREEREL: "THEEARA
(principal ) 8 % 3 (X 3 A (agent) Ff 1 KR 49 3k 3 & | o B 245357
(malicious prosecution) &AM EBEZ &E  EHTRAL KK
% (participate ) M7 B Z R R AR SRS o - Bk
T % B 9L T (without his knowledge ) - %} # 3 34 Ff & & 4
TN EAHABABHEAT AR MARBEEETELY
o BIEEL AR E (approved ) #H #bE (ratified) #ZF|4p o - ES
TR TR B AR AR RIE T A T B (wrongful motive) -+ H
W B E 87 sE#k (wrongful intent knowledge ) T4 3% & &1 1y L &
Bp BT EBRE AR ITEUEIEEERNER
HATMETHREAERE - "Rb - dEREBLIHBEREEA
ZHBTEH : TEEN - EAMEAERA—I  BTAEHALR
WAREEE T AABGARBEARE  SHRBHEP AR

SCHLUETER, supra note 1, at 194.
147 U.S. 101 (1893). Gy 50 fly ik AT | 5 1 S i d iy i
FUIERL 2R enl ) e = Ei’ﬁvﬁﬁq U R AR S U S R e
(B3 A S SR N R 4 % - See American Soc’y of Mechanical Eng’rs v.
Hydrolevel Corp., 456 U.S. 556 (1982) (overruling Lake Shore). {f!I'}>F’ F\,FST:’FIU
) PR = S U ’”?LEHJTE?@@?E?%@% SRR RS

Id. at para. 11.

41
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He b EHNRFEHEE (criminal intent) EF| B R ZEAZ
Lo PEH - REER A A T E R R B AEE A
ALBELEELESL  BEALAEIBHARAENTEHM/E
oBUHERERTHAE HBERTEEASHEL AL
i 2 R B 2 B T 36 2 B 4 2 3R 3 T 5 o

ERELFER—F BE—AANOFH - LEEHF (Morris )
YRR RSP RE BT ABRER - D ETRERE 2T L
BALEL R F R %k AT E AR OB R o e by 200 R A 2
o SCEERLEEZRIKRE 44 (ordered) - 24 (participated )
A TR BN F BT AW ET A (egregious) B - 7 4 A&
Y O M Bl 4 & Y o {40 — JL s £ 4ERoginsky v. Richardson-
Merrell, Inc.*® % & + % = 308 3 B¢ 3% & % W 48 F| (Friendly ) # i
FEL 48 47 0 325 v B R AU J0 R B b U ke 3R ¢ T AR S BT
BEWEARERES  FHAAGAMEERBERAREN T2
B BEAEE  REERRATE R R F 5] AT R
SEAZTAL FTAMNATARARBE L2 EE T2

43
44

Id. at para. 12.

See Stern & Loughhead, supra note 25, at 30; James B. Sales, The Emergence of
Punitive Damages in Product Liability Actions: A Further Assault on the Citadel,
14 St. MARY’s L.J. 351, 367 (1983); Richard D. Schuster, Comment, Punitive
Damages Awards in Strict Products Liability Litigation: the Doctrine, the Debate,
the Defenses, 42 OHIO ST. L.J. 771, 774 (1981); James B. Sales & Kenneth B. Cole,
Jr., Punitive Damages: A Relic That Has Outlived Its Origins, 37 VAND. L. REV.
1117, 1139-40 (1984).

Clarence Morris, Punitive Damages in Personal Injury Cases, 21 OHIO ST. L.J.
216, 221 (1960).

378 F.2d 832 (2d Cir. 1967).

Id. at 842.

45

46
47
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ERRAELZRANE
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e S SIRNOER TR

LR ERE
Z HW AR B AT R
AZBEHLTE B HAREE
B MHABEMREELARTRETRTEREHTANEAA
HBhBEHLEAEY BELBAREZAM
Mﬁzmﬁﬁ#%“o%% BR, 9Kt 51 1 B 18 4 A
LR AR BT - B B AR AR B A AR LR
B BE BT A B A Y o B ARMEAARY R
AR L2 ARBERE  BEHBREIEAEANRETAET
TORBRTAEATATZEES - HEE
48 B gy g e [:
BRI Rt
49
50

=
CEFAENERLAXK
25, at 30. {71917 Williams v. Clty of New Yorkzji il
ST (R ] SO
T s P E
1974).

s KL
See KEETON ET AL., supra note 1, at 9
E'U =3 E

HEREOE P LRSS S - e R 1 i
e iﬁ¢1
gut b RS Y

E| Ml Y o
p}[l—?s:j = R MV N

5 F;
Stern & Loughhead, supra note
Hﬁﬁ?fi%%

» R AR AR e R 2R 1R ]
STRLP B =R 2] S5 1

2=,
Hap

EFIJ ATQ‘I%:F
508 F.2d 356, 360 (2d Cir
o 22 F} [ o See generally DAN B. DOBBS, HANDBOOK ON THE LAW OF
Kircher, supra note 5, at 972

\» ;ﬁ&ﬂj[?ﬁ/i

/Jllgjj—/\g—:_j.l% kj\z |jtr]‘lj" HJ{/Jﬁng -l
VTﬁﬁﬂmﬁﬂfﬁg

REMEDIES: DAMAGES, EQUITY, RESTITUTION 214 (1973)

R H IR

fit q&r‘;p
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EHPEABHESEERTTHBRE N o Fik - £I0F 8l 0
ATGERAAREELAEEN 2 THEEBREDAKEY
BEAEENHEES  MHEEHERALAEIREERUAK
oMW RAARTR "W, HTRAZTEREHITE &
HUHN ZBALA  WEAREABKALBESECREN
B EEE AT o

2\ ERARSBENEESELIEERS

—HAOERZH - BETHET M ERE AR A AL LD
VB0 & 2 H BT R R A 2 IR ) B 0 S50 R B T T
B BABEE BN ERDERMELESNE I REERUAK
R B ABATRS B A8 T E R E AT AR
B RN BEARES  AREAARARASEREEHS
K MARDMARBHLHET IR E HEXLER
MIHN RTELHEEE REMELBEAEEE T RAR

\

52 Deborah Travis, Broker Churning: Who Is Punished? Vicariously Assessed Puni-

tive Damages in the Context of Brokerage Houses and Their Agentsfn, 30 HOUS. L.
REv. 1775, 1794, 1802, 1805 (1993).

(S 7 £ TR A Y SYO00 RS (8 RIRE R T A 5217 (RATRLAP B f 2] b
e Eﬁ & :?ﬁ Fpvs! ?E‘E&:ﬁi » 5 ET909f% (a) ~ ()FEIT217[E (o) F A RLH Y
' EJH’FLf{JB@E"?@%EJ > See Restatement (Second) of Torts § 909 (1979); Restate-
ment (Second) of Agency § 217C (1958) » [=9f » E[Iﬁ?f‘“%iiﬁﬁi@: AN BT217 1%
RN T R AR ST000 R Y A LR 2 AT o i Y AL B S R AR L TR
A BTO00 3 1 T R ¢

See Ellis, supra note 36, at 63; Graves I, supra note 33, at 407; see generally
DOBBS, supra note 50, at 214. 19905 (% 1/ & » [FF# (A = £ poass fﬁ"‘l‘l’“'
) SO BRI EOY R » T T T A B SR
RN NEE

53

54
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BT AT AW EY Bk BEHREALRE TR ERERIER
ERTIGEEEERTE  THRE RSB RT AR ERY®
BRETEBRENAFEBRTEERAE S s 58 AR
HREERT YR T EE RN ER S B E 2 K N
BREEREABEFARAMABBH S REME L WEER
oo T EMFETRANREERRE KR X T EERERE
FESMERABEGEEENT  EEGLEEANERENZ
MEBENHH AT EGE R NET AR R - 28 - UTH#E
TEEERERAAZEAMBEESH AL RBRE &

55
KEETON ET AL., supra note 1, at 13; See, e.g., Carl M. Freeman Assocs., Inc. v.

Murray, 306 A.2d 548, 553 (Md. Ct. Spec. App. 1973); Dean Witter Reynolds, Inc.
v. Genteel, 499 A.2d 637, 643 (Pa. 1985). f][i7t Miller v. Blanton®'f[1 » 1% [ 2
TRIEA] S R TR AT E 1 RN RR] S O R TR T [
BLAS IETE 0 AN B T A ‘[?g\;*' SV A A S
B DR AL T SRR SR V[ T E Y - Miller, 210
S.W.2d 293, 296 (Ark. 1948).
%6 J. Kenneth Barbe, Comment, Recovering Punitive Damages From Employers: The
Practical Application of the Restatement (Second) of Torts section 909, 18 LAND &
WATER L. REV. 671, 676 (1983); Ellis, supra note 36, at 66; see also KEETON ET
AL., supra note 1, at 500.
L ['jlzﬂﬁx’ (Giesel) FHnlifh] » (7 ‘rj%ﬂ[i&?ﬁ LEIRCESITE 105 '—ﬂ-ﬁjﬂ
B TR, ’ VR, ~ TR SR T TR,
TFEZRN R o Grace M. Giesel, The Knowledge of Insurers and the Posture of
the Parties in the Determination of the Insurability of Punitive Damages, 39 KAN.
L. REV. 355, 378 (1991). §RAFI4 = FE Rl A K 985 fl 2]~ (* F"lﬁj?ﬁl‘*?ﬁ [#f
EFEVFRIRE Tl L P RGOS P = D HIREEE
R R R ”%ﬁ$w@ﬁ%r o
e N R '«Hfﬁ'%ﬁﬁﬁ’ PR L FLEP R 2 RE P
Lt ['E}tj-ﬁfﬁéﬁ [/ﬁLEI o
See American Soc’y of Mechanical Eng’rs v. Hydrolevel Corp., 456 U.S. 556
(1982) (overruling Lake Shore).

57

58
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FAH & B A 5w R E 4w LA AT R
— ~ AR AREE PGS

MR E R AERANRE AEH (principal-agency theory )
BMAT  AABBREANRLETE  SEETHARBEAZITS
Qo NTT ERAAZETRARTELEGE  FXTLORE
TERAHIRERLRAZER - HZRAR TS 8 8 19 2 AF 7
TEHREREARAALREZ A ARER AL 274 AH%
AMEGRER WA ARTERERORALTEUASE N
B N 25—k N A % e B 2% 4o b 12 720 o 5] 40 # Hibschman
Pontiac, Inc. v. Batchelor® 2 & » = H 5] - T A (4 F B
WAL HEREAZTAGEABBERNE  WAHE
ERERIATZ L o PHL  ERARBAERMAT - #%
1B A BATBRHS B b A 38 5 30 [ T 28 20 B 8 3 (R0 - B 20 LA B
JEHTBEETUAE  HEAEACEMALBELTELEN -

BEERTRHEAREBBRAREALERUELREEIEELH
WOREFE AN ST LRI EEEMFE L T REER
BHEAARBESEMA ) IR T HERARBEEHEHN, 45
BT BES  EHTE R LR SR EZRAE R TR
ABATRIE Z BRIT AR S DAL BEAENEBEHHL 1

59
60

See Barbe, supra note 56, at 674.

Timothy R. Zinnecker, Corporate Vicarious Liability for Punitive Damages, 1985
B.Y.U. L. REV. 317, 320 (1985).

362 N.E.2d 845, 848 (Ind. 1977).

1d. at 848; see Western Coach Corp. v. Vaughn, 452 P.2d 117, 120 (Ariz. Ct. App.
1969).

See Barbe, supra note 56, at 676; Ellis, supra note 36, at 66.

61
62

63
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B HRAARAZEATRAZITRG  NERERELE
EEALEEFZRA: XERAARYSHLLHE LA LI
FWMEH R ML TR EEE 2 AR T ik AA
REAHEBUEEMREAARGABE LTRSS 8 &
AR AT T AR S8 E T2 WA - 4T LLE A
BEAAREGHARBESTEZHES  BERLTHEHZHA
MERERBA® By HUEARBHELHENG—EREEAAT
EREEREEAHEZEN B4 HME L I54 (stigma) B
A (shame) % pq e 45 1% - L DLAR AR A B 3 T 0B AR
AREBBELEAEE TETAFETFATHYE Z4%Y o |
o HFEFER T REBTRARAREAERT LU FAREE
EBEHRERAFEEALEE S5 E L2 R o

o~ A BE G

B4k # W A R A4 4 % (agent-control theory ) 1
AT RAAHRARBEAZKE BRERHEEDIURHZEREES
FEEARFREHZHEA - DR RREA BRI T A 18 5A
BoOBEEHAREAZBRBETAETUNAES  HIL - EHEEA
A5 % ABITIRIS SO A48 E 0B HEAT 2 8 BE e B (Y
SEEH  FAREAHRATHEEHENEETAZAH - A

64
65
66
67
68

KEETON ET AL., supra note 1, at 500.

See KEETON ET AL., supra note 1, at 500.

KEETON ET AL., supra note 1, at 9.

Travis, supra note 52, at 1797.

See KEETON ET AL., supra note 1, at 13. {J]J[I7+ Goddard v. Grand Trunk Ry%'f[1 >
S f‘%[?i A R A &2 Eﬁ LIEUNEE SIS SR 6 - R d SOUS S B ?ﬁﬂ
PR Rl BT I E O - - 57 Me. 202, 203-04 (1869).
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EDEEEHFH A &H ALEHFE £ 5 o 4 40 7 Schmidt v.
Minor™® € & - ik IR ¢ TR AR 0B A H JE R A JE
TR A EHHELME AR EREARTRALRE
Wl BEBERAARBRAAZERARAGBEERER AL
SERF  HIRAEELAIMARBELSRETE R LI XF
BME - T ESABRBE B E AR EZ o, PR
WERAEREAZHERT SRR ARRESHEZATAEHW
B EHERBAARAKARBEAREZLE  UFELADHE
EEEZIMEATEEBRERY  DHEUERAETBITE B W
BB o
BEEGRATABUREABHERAU LR T HEEH HE
R BTSN E R FEHEMTEU TRANT A
B, THREFEHK, (self-interest) LUKk " W3~ & 5 (market
forces) FEEAMTURF - EREHNTAERAETE - AR
AUBEEEHENGEAT LT TR ETERERITAZA &
TAMEE R AR ER Y FBAB AT FELZ BB T &
f57 E AT RAFSATHRE T GRAAESEEE RS H Y
1Th BHHZEXRAAEARBHEERES  AREFEMR
FAAREHMAEREEMAEZI ST A » £k - sAlE £
HZABEUE B RABEBAHAC EEEBHT  RAIAEY
EHEENT B WBE SRR AT A E IR B E
2 SF B 94T & T9 R R R B SR 2 B AE - 3D I T A% o AR e B R

9 184 N.W. 964 (Minn. 1921).

70 Id. at 966.

& Sales & Cole, supra note 44, at 1139.

2 Graves 1II, supra note 33, at 408.
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FHRP /W BRAARFTRTREEEALETEEHEEMA
WA HF e e SR T e A SR BN B B R
AVCBATE Rl BRANAE ZIEEF M E Esgn
FRAVBAESZANEEEH DI EAER TR KA ZHE R T
A07° 0 Wb B - B R HE (Ellis) #EFTZ= 0 TR A ARR
HERANEHRITAERABEABEEAEY  LERGHTAND
MEHZIWEERE L2 % o Fb - 4H 075 d R (R
AARGEETREESTES  HEEREEFRTERENGEE
BHUNRE  EBENRETRASTE  BET TR0 E
Zoo W T RE R AR TS A B WE RS
BEAAKHEZEAATERAREGES o 28 - HFHELAB
BETEI R AR ABS E R T L4 R 8 EEHIERE A E M
MRS E LR

=~ WHHE N HiE

BHRAERAAECIRBELHNEZHEENET - B R
AARGRARBEL TN  RIBELTEATHKELS
TR R AR R AE ARE A - DR B — B R E %
FHACEERNE BT EEEEELFTRA - DRIUFH T4

& Graves 1, supra note 33, at 408 n.79.

& Ellis, supra note 36, at 68.

S See Travis, supra note 52, at 1795-96.

76 Ellis, supra note 36, at 68.

” Graves 1II, supra note 33, at 409.
8 Clarence Morris, Punitive Damages in Tort Cases, 44 HARV. L. REv. 1173, 1202-

03 (1931).
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ME R E L ER AR E ST ERER - hE2 &
WM TR AR ASHEE o EAE ORI RIE S RS0
WEAUHE LS EZEHNEERE  RTHETRAKS
( cost effective ) 80 o 4| 41 #£ Martin v. Johns-Manville Corp.81 Ed
BERH AR AR T RGN AT B AT E S TR
b EHRMEE EBEAMBEREBIARBEHESTELR
o BN RN REEYE TR NER R AT RA
ZHE DT EEALBREETRANEFEE BT R EEL
BIERRABABBEEREY B8 h— AR R
FMARERABBERATFEI P ARATMEEE T HE 2 E
W BT RAARATREH L ZRARTEMEE T HEMN
MR EATARARBTEREL ) 28 BB Ea % g e
VB0 4 ) B B IEL B B o

BB RAREAE U E N 2 TR U AR TR E
REFEMAREEAHE R BEERTEU TREZER
Bl ABT UG - EHTHALLEHRERRZHEIET
MER  —REEGREEY DNERAABTHIE S WERS

& Philip A. Lacovara & David P. Nicoli, Vicarious Criminal Liability of Organiza-
tions: RICO as an Example of a Flawed Principle in Practice, 64 ST. JOHN’S L.
REV. 725, 730-31 (1990); see, e.g., Pacific Mut. Life Ins. Co. v. Haslip, 111 S. Ct.
1032, 1041 (1991); Wilson v. Riley Whittle, Inc., 701 P.2d 575, 581 (Ariz. Ct.
App. 1984).

80 Stern & Loughhead, supra note 25, at 34.

81 469 A.2d 655 (Pa. Sup. Ct. 1983), vacated, 494 A.2d 1088 (Pa. 1985).

82 See Giesel, supra note 57, at 381.

Zj Kircher, supra note 5, at 976.

See Kircher, supra note 5, at 981.
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85
86
87
88
89

See Graves 1II, supra note 33, at 408.

356 N.E.2d 625 (Ill. App. 1976).

Id. at 627.

KIRCHER & WISEMAN, supra note 5, § 24, at 31.
KIRCHER & WISEMAN, supra note 5, at 8 and n.4.
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90
91

See Kircher, supra note 5, at 974-75.

See, e.g., Toole v. Richardson-Merrell, Inc., 251 Cal. App. 2d 689, 60 Cal. Rptr.
398 (1967).

David G. Owen, Punitive Damages in Products Liability Litigation, 74 MICH. L.
REV. 1257, 1304-05 (1976); see also Laura Greenberg, Note, Punitive Damages in
Mass-Marketed Product Litigation, 14 Loy. L.A. L. REV. 405, 407 (1980-81).

92
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93
94
95

Kircher, supra note 5, at 977.

See Travis, supra note 52, at 1797.

See DOBBS, supra note 50, at 215; Richard D. Gamblin & Paul H. Stevenson III,
Punitive Damages and the Federal Securities Act: Recovery Via Pendent Jurisdic-
tion, 47 Miss. L.J. 743, 765 (1976).
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6 Stern & Loughhead, supra note 25, at 31.
7 Stern & Loughhead, supra note 25, at 31.
8 See Ellis, supra note 36, at 64-65.
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See Giesel, supra note 57, at 378.
Dorsey D. Ellis, Jr., Punitive Damages in lowa Law: A Critical Assessment, 66
Iowa L. REV. 1005, 1037 (1981).
01 Stern & Loughhead, supra note 25, at 35-36; Ausness, supra note 33, at 43; see
also Ellis, supra note 36, at 64-67.
02 378 F.2d 832 (2d Cir. 1967).
103 Id. at 841.
04 KIRCHER & WISEMAN, supra note 5, § 24, at 30.
105 Parlee, supra note 37, at 50; Gary T. Schwartz, Deterrence and Punishment in the

Common Law of Punitive Damages: A Comment, 56 S. CAL. L. REv. 133, 136

-235-



34 L3 Exsh F- -z

B RETRAFE LA H A TR R MR A
REMEARBESHELTAEN - B EL IR T LB 4 4
FE 2 L B By BT I DA R JE o B3R A R A E B E A
WS A E 2 B eg B ELJE M fw B2 % % ( augmented
awards ) 2 fE R T A3 05k 0] o 04 R T B m B (X AR Y T o T 44
BHEITAANLERL B H AN EH LA (accident costs) # -
MERERAERATHEENEERATHA AL REHA S
BB E N A EE T AR B EENEGT
BERAEEAIGRAAREAHE M BEHETELE—AE Y EE
£ B UETHEABRTERAARARTRBEESF
EWILAEEE - A A B A 2 M B B & T A
JE 2 P o

— Nibva N7,
B TR

B R A R R AR B B B (Y B 2 L E BB
HER AT PHBNERE I AEREL ARG ESE
ZA o HEEHAES IR E DR ARSI R L
Mt kSR T URF'Y o B4 L8 (loss spreading) J7 1A%
BRBEE AR E T ZMA - R ACE R A A
B BB AN AR EEREAENAE 4 T ET R &AW

(1982).
6 Thomas C. Galligan, Jr., Augmented Awards: The Efficient Evolution of Punitive
Damages, 51 LA. L. REV. 3, 67-68 (1990).
See Ellis, supra note 36, at 65. {F]J[I7 Southern Farm Bureau Casualty Ins. Co. v.
Daniel g 11 » 1 BB FERS 06 & 031 9018 17 7 (63 300 o e
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108 See Ellis, supra note 36, at 65.

10

107
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109 Ellis, supra note 36, at 65-66.

Zinnecker, supra note 60, at 319.
! Ausness, supra note 33, at 46.

12 See Ellis, supra note 36, at 65-66; John C. Coffee, Jr., “No Soul to Damn; No Body
to Kick”: An Unscandalized Inquiry into the Problem of Corporate Punishment, 79
MicH. L. REv. 386, 401-02 (1981).

13 John D. Long, Punitive Damages: An Unsettled Doctrine, 25 DRAKE L. REV. 870,

887 (1976).
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115 By e R féﬁgi%ﬁl;[/ =Y E"l o | 469 A.2d 655, 664-67 (Pa. Sup. Ct. 1983).
Owen, supra note 92, at 1304-05.

116 294 N.W.2d 437 (Wis. 1980).

17 Id. at 453-54.

18 512 A.2d 466 (N.J. 1986).

19 Wangen, 294 N.W.2d 437 (Wis. 1980).

120 Martin, 469 A.2d 655 (Pa. Sup. Ct. 1983), vacated, 494 A.2d 1088 (Pa. 1985).

121 Fischer, at 476.
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122 Rustad, supra note 34, at 1320.
123 Michael Rustad, “Crimtorts” as Corporate Just Deserts, 31 U. MICH. J.L. REFORM
289, 289 (1998).
24 701 P.2d 575 (Ariz. Ct. App. 1984).
% 1d. at 580.
6 See Ellis, supra note 36, at 77; Stern & Loughhead, supra note 25, at 35.
27 1118, Ct. 1032 (1991).

28 1d. at 1046.
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129 Kircher, supra note 5, at 979; see Grimshaw v. Ford Motor Co., 174 Cal. Rptr. 348,

388-90 (Cal. Ct. App. 1981).
Kircher, supra note 5, at 980-81.
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131 SCHLUETER, supra note 1, at 199.

132 532 S.E.2d 175 (2000).
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134 Id. at 177.

135 See Bradshaw v. Deming, 837 S.W.2d 592 (Mo. App. 1992).
36 KIRCHER & WISEMAN, supra note 5, § 24, at 4-5.

137 See Travis, supra note 52, at 1794.
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142 ﬁﬂﬁ RURLETET [+ I ATy -
Restatement (Second) of Torts § 909 (1979): “Punitive Damages can properly be
awarded against a master or other principal because of an act by an agent if, but
only if. (a) the principal or a managerial agent authorized the doing and the manner
of the act, or (b) the agent was unfit and the principal or a managerial agent was
reckless in employing or retaining him, or (c) the agent was employed in a manage-
rial capacity and was acting in the scope of employment, or (d) the principal or a
managerial agent of the principal ratified or approved the act”.

143 Restatement (Second) of Torts § 909 cmt. b, at 468 (1979).
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AELEEEEABRE HESREZERY BARKINE
ANBZ MR R EA B RUBTIERE R REEEE 2
KREA - DERAAEALEAZZHE - SR FEUREEE
REETHEZLAETAELATLAL O BARBESTE - 10
ZHERFHABEWE RS o B8 UTHREHETAZES =K
EAOAMZ R BHE RIS T LR 2 o

— AT R R T

BHATAREH -_MEALONK@EAE T RAREHR
JB 2 AR AT AT R T R BHAEA AR KAR
FHEANBE S, o BRI GHERAALT &SR
(prior authorization ) Wy WBEATABEA MLIH & - WAIENRE LB
HOMEARBEARERE Y ERAZ TSN RENABIE - &
B TRBRIRANRERSEMTE,  URE TEHEBEAR
BETEUEASERITS ) STHREEHAN « MU TR RZZ
BB E R R B AT 2t b MR R AL
B3 A B E B UL AR RABHARKZHAET UL LT o
OHE B R EEA

HARBZ AT SRAASHEELZEA AR EHB
BABBHETENRERSEHITAY  LASMRBITAEETH
SMBEELEZLERY  MUBEAATRAZICRARBEES®
FoREARKZABEE WL R ERTBFREETRA Y &

4 SCHLUETER, supra note 1, at 194; KIRCHER & WISEMAN, supra note 5, § 24, at 10.
5 o b gl [, = — . R _
(I RV I A £ fE(b) ~ (o) » (DR E RN Y 5L 2
FHo (EER () 40 S f ST » See SCHLUETER, supra note 1, at 194.
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Him A RAF@KEDRZ AL EE T o AP TRA - ERA
AHEZBAZEHTHTUERMERFEMARRT B LE
FaeraEm AEBLEHLEARELIBAREIAFEHETS
B FEERUARZEE T ERAAENBEMELS
EHATAE  EAZHWERT REZ N BT EAE D CASEREME
é%&ozﬁ’iﬂﬁ%%ﬁ%mkr$m&%J%%ﬁ?%ﬁ
BYUAE RMUAEARRBEEERTELHR LN T UL ZRANA
%ﬁ%ﬁ%%ﬁﬁ&& BEEeEREANRY -

o AARHE L2 BRI GRAes TREZITA TR
(and) 7,  KEA LWL EEREREFTRAE ™ - il
7£ Dart Drug, Inc. v. LinthicumMg% W REEREER SRR W
e ANBHZ Ik (false arrest) M KEEHMH - EAEE
B RER N EEFAAMER SRR AR E DR 4
SHRLEEREAMA M ERAUER SO A B REL FRHAT
AMEARETHARBEHE S EE D Hib - FRAARTH
B THEBRSERRSWAZMABNRESS LRER SN

146 KIRCHER & WISEMAN, supra note 5, § 24, at 9.

NS SR S AR TR SR & (23, (28] S - Ly
L'F&‘%&:‘f‘f?}ﬁﬁ LN S LA @—PJIEF' b R A S EE “'Fﬂziﬁ&
i L ST J e 12 SR 79
i SRS GRS « TR e RIS U Rl L SR el
DS R AT o ) AR R ‘/E'Elfiﬁﬂ\ﬁlréfﬁ? See SCHLUETER, supra note 1,
at 198; see, e.g., May v. Crane Bros. 276 Ga. 280, 576 S.E.2d 286, 287 (2003). [fi|
IPFE P H | h AL i S ‘/ﬁ'rﬁ%%\' J IS L R R [ AR
B o E PR .

KIRCHER & WISEMAN, supra note 5, § 24, at 13.

49 300 A.2d 442 (D.C. 1973).

150 1d. at 443-44.

148
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Bo, VEH  ERAAHSNERELZIRANREAASEHT
B LT —RHAABHCRARBEARE  WANTEER
FEBAT AW TERT R SHMREEE ST

(VR {4 1) R EL 22451

HREAEEH LB VB RAAREREELZBATHEASE
HITAZER SERARAAZTHENBRERFEHETEZH
B B EBREN WA EEREBAGEANURERETE A
WAFEHTATUATEAERRAZRAATAS ALY &
EMEH LA SARENELTE - B - BRARESII &M
REGHATAZALHEL TR TEHEBREAR AN EHT
HBIUKRTEEMBBEABRETREMANEEITS, SWHAERLY
578

LERMEEANG B ANRETA

EHMBBAEEARFREATAR  RTEWAHELRAA
BHAZHRAENMENZE L B & &R FEDenver & R. G.
Railway v. Harris" P& P BI O fEth F 2 bty H kB R e AR %
# o g & Denver & R. G.8 B A5 FT B & H B (L &7 & HBR B

51 Id. at 444.
152 {71917t Maiorino v. Schering-Plough Corp.%'f[1 > {@*]| * &% FX ’i,f:i A L[T[H'
SR [ S R O S8

RO RO OB ERE T2 O A S P IR yCU IiE‘;ﬁl &
(= AAEE - 695 A.2d 353 (N.J. Super. Ct. App. Div. 1997).
193 122 U.S. 597 (U.S. 1887).

o4 Id. at 610.
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( controlling officers ) FI| M BN KA FUREN TR ERE
Atchison, Topeka and Santa Fef #& )\ 5] (L AR BT £ N 2 B 8 1%
EE/\E]’J%J_LE,EHE ; T JR 4 James Harris /5 {4 Santa Fe$ 5%\ =] # &

CHAERBENBEFZIRENGE  BWRALFDF KA
&ﬁ@fﬁ?%é% Wik Rk AT REAMBRELE
EHEAENRETAXEOCHRIANEHE S TE - LRE -
" i?fa%%]ﬁﬁfii&ﬁﬁ}ﬂﬁﬁﬂﬂzﬁil B - EE AL
B ERHEETE MG RME  BERFZAAL S KT (wantonly
disturbed the peace of the community) > HEH B A FHEEET K

i B VARSI RN  MELTENE AR
éﬁ*%ﬁl%%%#&%*ﬁ%%ﬁo O o AR
FANMBAFEACHIARER e RENEGRTEHRE - " HEEAM
BOH LR AR R AR R R T A 48 R LA T 52 Ak AR AT
B REHBARBELATENLERANNERLE N  REWE
7R & FAE > LA FHR (bill of exceptions ) P 4 64 1y 2 #i B 4%
e REFEHRN HEEZHE LW EAREZEL TR HEHE
(actual command ) W& E N - MAABEEULE N FREEZL M
NEIRELE R AR FHB A A EH WA LRENEANE
tyDenver & Rio Grande forcesth 178 o | > 2k - L&A HEEE A B
EERMBGEENE R T IREERER EH% ZRRAZFZTE #AE
AT Re > WA RERAACHENREZEEITHLEL WAL
BHoCHIAREFEERE -

% Id. at 597.
% Id. at 610.
57 Id. at 610.
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2EBIERANARAET BT A NEHEAT S
EEMBEAARBATRREAFREAT AN  RTEME#

BTHEAACHAEZNZAENE AN E L A Gen. Motors Accep-
tance Corp. v. B. Forelich'™®% b » 3 o 0 ok Ho 45 1) ob & 5% 8 36 42 1
HEWHRER - ARE P - JR 4 Forelich [ F = % 7 2 % T #
HRH AU XA O A RN BEE - AR
WL AR P S B R AR R 2 K
BERIES RGN EENAE T LR EY  bEkFAE
BEZRAARATHER A EMAREERZERT  mAHEE
AN EEER AN EREMNELEFTRE  AEFEARER
BHRBESMEL PR B R E B E L i o Bk - ZEW
BEAAB BRI AR RS LB e T EA YT T
EREMNSLFEREANENEZ EHBAHEREEHERT -
T B Ik B M E R AT A o Hib - R 4 B4R e Jk ik AL
(wrongful repossession ) ¥ - 7 [ % B & % Rk —F L+ i
BHBEANR-_TEA WA REE LB - 2%  HETH
T AR RTSR R TR L.

ELREF  UHEREEIABHARGERR—ALZEN
Prentice % "' DL K 37 BE i 2 — A2 K A B I % 4047 ( wrongful

198 273 F.2d 92 (D.C. Cir. 1959).

199 Id. at para. 9.

160 Id. at para. 1.

161 147 U.S. 101 (1893). 7t Prentice® f[I » F%ﬂ;!agczﬁ : F%%Jf[ggﬁl’gjﬁ S A R

T RLT Bl TG R 2 &E]tﬁfjﬁ‘)gi f%z,[‘l}’ﬁ?@ﬁ?[ﬁJ?,’L (authorizing or approv-
ing) EHFV[ P E R B2 (expressly or impliedly participated in) ¢
& F'UF%T\ EEEL 'Flfl ORISR (impute to) £ b 2 EJ%’\':“"%%‘J'I‘Z’:EIF’:} i
& EFG (£ 4 Rl IV S 5 (recklessness ) ~ A Hi {4 ( wantonness ) Y L[4
(maliciousness ) ° =" 1% * 55 | [ Eﬁ i & %Fj f{ﬁlﬂ?}—Fﬁ TR - 0 0 IERR
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seizure ) 4y Wardman-Justice Motors, Inc. v. Petrie'®% % i #| ’j&%‘
B MEREAMBERNESAMENEETHEALE L DEE

%@ﬁa&ﬁ%mﬁﬁl%fm*%ﬁ%rgﬂ%@Aaz%@
BRREE, WhEEGNFRRE LEARTEMEERNARE 0 " &
HEBEERTAEHFNEREEE A G (executive officer of high
rank ) 350 AR B H A F AMBNATA - —HEALE - WERA
EWwE—M EETHRTRLEXRIAKETXESF - LHH
LA REAUSLRR o« MF LB READAG X LR
# F B ( regular channels ) 47 {# H X # # R ( delegated
authority ) - I ¢ Z 5| BB E MR H & T EWATHEF - AlZZEA
AR TEAE IR Bk 2 W32 R R AEAT 2 v 9 o 1% 4 B ik o T 45 DA% 3
3k (shielded) o | "MET - ks T EEME AL iR
B ) WL E - AP E Petrie X E N A X WH R
FETE AW AL B R R B R A AR B BB PRy KA Xy
HEH L EEEHRMETATRH AL EHENEA (working-
level agents ) 12 HEAT % 1F h 9 o By 42 A st o ' o BOL - SRR
RAHBAARTAEECHIANRFELTENER  TRERH
REALZBAFMARFRE BXLBENEETHE T TA
FHEA/HERBARANATS  MERERZEEBRE AR FERE

[ﬂ_—[;_[?'f( ko m“Ei/I'TFETg%S‘,;i,JﬁE‘g[[J T R AR I—{Ji_ Ep F;’FUEILH%“YI
(necessary intent) ° | Id. at 114.

62 39 F.2d 512 (1930). v Petrief (1> FAL - ’ﬁ'i@ S R RO R
fz%ﬁ (= > EIREES L['IﬁJIE?%'? lj:ﬁ“ (trespass) f Fc:_éF'l o E BRI e
'Fﬂﬁﬁeg Fu.ﬁ t:ff EE £l ;ﬁ@ﬂigu RED k;';g&. uﬁ “&Eé;&ﬁ', (officers ) Az
@fl&ﬁ—ié‘ 4 Id. at 515.
Id at para. 6.
Id. at para. 7.

165 Id. at para. 7.
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S kR EEHTAZREMEL

Tt REREATREERET S EEMEEE TR ENE
BB AR EEITE  ERAEETT S WERE
MM ETHERELRBEEN  L2RESERMEIAE 2
SUTELEBETIWMEBBREMNES ATEEENE - LEAE
BAT 2 T AR B TR N E AR R AR P UL B R AT - T T3
PR EREA A S BRI AT AR TR A RS
BEEHNE TR EER TR EY T BEET AW
M BRI A K R AR R SRR BT A B R R
BHoUERRHZETRALBELRE T Bt AR LHR
FEHZRAD R AL LN TET AARBE LA &
% % (grossly excessive) - fE T % 4 3 AR i R 2 " o
B vk e

R A - BB AREEELEA L WENEMES R
] 2 B T B 2k Bk R B 42 8 (express or implied authorization) 170
HBTREWA L ETRREAAREERLIEAG AR TS
F A A B o Bl F AR AR B AT AR TN T B AR

166 1d. at para. 7.

167 1d. at para. 8.

168 1d. at para. 10.

169 Id. at para. 11.

170 See, e.g., Lake Shore & Mich. S. Ry. v. Prentice, 147 U.S. 101 (1892); Kochan v.
Owens-Corning Fiberglass Corp., 610 N.E.2d 683, 693 (1. App. Ct. 1993); Ken-
nan v. Checker Taxi Co., 620 N.E.2d 1208 (1st Dist. 1993); Otis Elevator Co. v.
Joseph, 749 S.W.2d 920, 926 (Tex. App. Houston 1st Dist. 1988).

e SCHLUETER, supra note 1, at 195; KIRCHER & WISEMAN, supra note 5, § 24, at 12.
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BRMAAN FREBAARLECEREAECEEZRA
3T B A M S ARAT b AR TR LA AT AR
aERY YT HBEARAACHETNRTEETE - 3
K AR A BB G B B A A AT B AT R
EENELEATRAFANGHTAZEEL - ¥k ZHEH
AAREARHMRNEAMREE AL RAAZF R T4 R
HOASEHTAY HIRAERRAACHENWRESE W
B R — S HE A SR AKL T I TR A B AT R T B
EHURWAREETELMAE O FRAELEHA T FS
REEHATARE R IRAACH SR LETHETE
A HCHANBEE S EE T  ERAZTRAFTANRSZEHET
BETHRERTHEMBAGZRHE  REHE L2 B8 T2
ERAAFLTHIBAOBAREZEHZBARLE TR %R
AFERHA TR ENEMEETS  BARAARAARZEH
EMHEEEE NTERAEICRTARRESFE -

(T RAFEHT - - 34)

172 See, e.g., Hunt v. Miller, 908 F.2d 1210 (4th Cir. 1990); Dart Drug, Inc. v. Linthi-

cum, 300 A.2d 442 (D.C. App. 1973); Robinson v. Winn-Dixie Stores, Inc., 447
So. 2d 1003 (Fla. App. 1984); Templin v. Mountain Bell Tel. Co., 97 N.M. 699,
643 P.2d 263 (N.M. App. 1982).

& See, e.g., Hartman v. Shell Oil Co., 137 Cal. Rptr. 244 (Ct. App. 1977);
Fitzsimmons v. Honaker, 485 P.2d 923 (Colo. Ct. App. 1971); Rodgers v. Fisher
Body Div., 739 F.2d 1102 (6th Cir. 1984).

KIRCHER & WISEMAN, supra note 5, § 24, at 11.

1
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A Study on Employer Liability for
Punitive Damages under U.S.
Laws (1)

Chih-Chieh Tai’

Abstract

Traditionally, the principle of vicarious liability for employer’s
punitive damages of American law has been based upon the theory of
the respondeat superior doctrine. The purpose is to enable the employer
to monitor the management and avoid any recurrence of damages. Nev-
ertheless, vicarious liability was passed to provide the injured party
with a financially responsible entity in compensatory damages. When it
applies to the imposition of punitive damages, doubts about the fairness
and rationality were seriously criticized. Therefore, in recent years,
many state courts have adopted a complicity rule to judge cases involv-
ing punitive damages. Several states also revised their rules regarding
punitive damages in accordance with Article 909 of the Restatement
(Second) of Torts. Besides, some courts have provided opinions and
explanations of decisions in punitive damages cases, which are highly
regarded as valuable references. In consideration of the rule on punitive

damages stated in Article 51 of our Consumer Protection Law, the

Assistant Professor, Department of Law, Providence University; Ph.D. in Law,
National Chung-Cheng University, Taiwan.
Received: December 27, 2010; accepted: July 5, 2011
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above-mentioned issues have not been discussed through legislation and
the practice of this law has still been somewhat ambiguous. As “advice
from others may help overcome one’s defects”, this research aims to
study the theories, the course of changes and the disputes related to this
subject considering the development of the American legal system to
further analyze each article on punitive damages of the Restatement
(Second) of Torts and how the courts apply this law. Finally, this study
attempts to propose some concrete recommendations to give references

for the court’s practical sentences and future law revisions.

Keywords: Punitive Damages, Compensatory Damages, Strict Liability, Vi-
carious Liability, Respondeat Superior Doctrine, Principal-Agent
Theory, Agent-Control Theory, Complicity Rule
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