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HE—SHARZEARE ASEHMBERXEZRLERFIRKE
BOERTEEZEE gibs  FEZFLEZETBEERAER
FHA  REFTUFARHEM A EREE 2 NE -

WEBHZ AT HEEAERT  ENREHEHEE A
BAREZZHRIBHRERIZE - 25— NMERETREME2LH
MM EREERAEA T TEEZHEE  FTULBRET 7 &1E4
B %5— UEEEFZLLEZES (NELWE) £ frLochnerZ %
iR b Bl R R 2 IS g RIRYRRA L4
A H 2 Bk B ARMA K IE S A (fundamental rights -
unenumerated rights ) >~ [ 8% : £ = Q£ A — 4B A > (AT
FRIGTHAERFAZZING  WEAHANFERRE T WHEG
BXHEAEEMNZEES: gW AERLEEEFWER
%2k (contract clause ) EE40 Y& 20 (taking clause ) H W =2 &
BEYRERFEE -

TH PAAHEREERAEEFZAHE  REZAMWE -
] A s K2 % & # ¥ Richard Fallonfr & - £ B E ¥ F#EF 2§ £

26 KATHLEEN M. SULLIVAN & GERALD GUNTHER, CONSTITUTIONAL LAW 375-98 (17th

ed. 2010).

27 JOHN E. NowAK & RONALD D. ROTUNDA, CONSTITUTIONAL LAW 467-74 (7th ed.

2004).

28 Id. at 462-67.

29 SULLIVAN & GUNTHER, supra note 26, at 398-427.

-216-



-O-4a_-n1 HREBFIARTALLNEEEY 25

TEHHRES REBLERERFERT  ERDEBEFITHE
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£ VT EMHASABRELE AR 2R E T4 A
ToOEMAZUHBHAREEY RERFFERELEY  PE
ERIEEFEHERF &R PR IE 2 Z 4 (prohibiting arbitrary ar-
rest)  PUHEABAZEHEREHRA RIS LB RBHE
FHFBEHANEHATRZRE  BETENTTEAZHEME
Flo MAERZEHZTEY  TonZATREYSERFER
PLARR A B BB Z IR RS - R i ot am T8 2 o 1F 2% IR B 2Rt o
WHEE  BRAT R ZFHRE  WREEFEHFZTHX
o EREASZEERAETEREG R BFEGIHZITET
AER o EERT —BAAETE - £ B &e &R B P
o AL — LR g EFF - & B United States v. SalernoZ,
%, 3

RANOERM AREEHRARENER  2HAE
R — L\ FHFT T B % (Bail Reform Act 1984) - H 4 %
T a0 RBUR R UL DL A A R AR SR SRR F LM W OB
T A MR R A VLR E 2 %4 | (il reasonably assure...the
safety of any other person and community... ) #3% » R B o] DL & 4%

30 Richard Fallon, Some Confusions about Due Process, Judicial Review and Consti-

tutional Remedies, 93 CoLuM. L. REv. 309, 312-13 (1993).

31 Id. at 315.

32 NOWwAK & ROTUNDA, supra note 27, at 600.

33
BERNARD SCHWARTZ, THE GREAT RIGHTS OF MANKIND: A HISTORY OF AMERICAN

BILL OF RIGHTS 6 (1992).
34 Peter Rubin, Square Pegs and Round Holes: Substantive Due Process, Procedural
Due Process, and the Bill of Rights, 103 CoLUM. L. REV. 833, 841 (2003).

35 SEILUSC 3142(f1 VP -
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P o O 4 Salerno L 1 ¥ 0t Dk I T O A P A Bk 2
ZBEFEN DUBERAEEZRREAE - HetwmitHMEAHEEE
HEEGEE wmEmElkB T UTZERTRZ@L

“This Court has held that the Due Process Clause protects indi-
viduals against two types of government actions. So-called ‘substantive
due process’ prevents the government from engaging in conduct that
‘shocks the conscience’..., or interferes with rights ‘implicit in the con-
cept of ordered liberty’... When government action depriving a person
life, liberty, or property survives substantive due process, it must still be
implemented in a fair manner... This requirement has traditionally been

‘ 37
referred to as ‘procedural’ due process.”

DEFARIEEREREFER B TERNEBIEYS SFEE
FzWEg T EWzwmt  FETHERESEERTHREFLEY
FERFHZEG  BAZRUAZEHREZHR BT 2%2
AU HRAXRREZIEAREZEGRAEST  REASEHE
B TUAEBENAUTHE  F— FTRLEZEERFTEAE
BEZEAERFERLCEZ—  FREEEHAEAGEEZ A E
bR BFEERBRFEEEERF—H o £ 0 K W EEBUFRF
AGERZHARETERZ  —RAFEERENBUTE AR EE K
B %1% 7 ( shocks the conscience ) : — & & 2 & A K & K # F
(fundamental rights) - XBA# 5 @ ALESBAXHB AMEL
RE - UASFARARFRENBFFARTLE (abitrary) o>

6 United States v. Salerno, 481 U.S. 739, 749 (1987).
! 1d. at 747.
8 Rubin, supra note 34, at 841.
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EHRAMARER BB TGS HET e E R RE L
RESRE A —RAEEE - BT L KERLYBEEFEL
TEUHEEAT EEEHIE  SalernoZ. EE AT Z 2B R TG E %
Froofiil o — S04 BA R ERE IR ERE AL E B RS
2B A BEERT Y E R o & UNBON AR A4 T 5 B = A 5E
FlEpsAgamBRHAZERAD  REEEEE—THC
d) @E=Ha0 ORLETVEEBUANE  £ESHEK
W — L\ =4 z Schall v. Martin?Z, £ - ¥ ¥ DEHE : T ()%
R EREHEREE  LAREERER AL L=EF2
U%mmvlhm%m&&%ﬁ%@’%%#ﬂﬂﬁ@imm%v
Handricks"' 7, % - BAH L —HHXTERL - EREATHB (R
2 ER B - B S AR = OO — 4 2 Zadvydas v. Davis™
L& RTER-

39 i = ﬁl?&‘-ﬁq?, , oA Jfﬁit i ,J/PE'EI II‘Z—? K ’?hlﬂgj“é'ﬁ’?%%”’i
ﬂﬁ}ﬁW%ﬁ %W#Vﬁ%%uiﬂ AT ] IR
[ FEREE] o FIRLE LS 5] Al T&;Ldiﬁfi" JIET 9 ;'/@*IJ‘S’WF&,
fu[ftf E'E ﬁ' Ifﬂ:—'@ [T é%’ﬁ

40 Fallon supra nite 30, JE;314 Fﬂ F{ Td

TSI WP T RN R I L U e e
uFﬁ%mw—rm I T ﬂWi7ﬁﬁﬁ%E»HN%wﬁﬁ
;lgéﬁé#'i7 IR H ’%“f:_’:é‘?}’f"iﬁ”fﬁ i~ FURN SR R KT
FL2 [Lg E I/ = o

42 Sc}Eall VF[ Nr[artln 46@U S. 253 (1984).

43 O’Connor v. Donaldson, 422 U.S. 563 (1975).

:: Kansas v. Hendricks, 521 U.S. 346 (1997).

Davis, 533 U.S. at 678.
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EETE  HEARGEABAREZEE (WALEE) -
LEREAGHAEEAS AR EHAERME  BRBRLH
ATEE HRPETEERENLE  CURHEHZEY  wED
FRAFRREHEZNE R EE2ERRT AR TR
FlE AL BB R ZER - ERAZHERY - T —
BRI —REP%  HEREY AR FaEmEREAY EaR
Bz RS MAREZ NS NEFEAL  THEHELS
MHARBEHHEARER - BMLAERZRE |

=~ EH AR e SRR 8

AFEHEREGHALE A ERFEBT T8 —H 2 7 —%
B RERASEHRANEGTREASAAZREFH  —FHE
MzWG FHEHNRFANESEATZERRZENmE - B E(E
BRFEMNETEVEIRTFZEN  RUBRATAEZEREHR
BRFEHH BRI ABZEG RERE EASEEHEES
ARBZRHE HEBEIHFERAALGESEE  WMEAAREAZE
FEAE A% “HEERE A TEEZF ALY (What
process is due? ) z # % Mathews v. Eldridge49 LESF - YRS

O ey g A S R AR ) - B T AL

HETIE| BT8R X Y ﬁgﬁf@*ﬂﬁggﬁfil s S B REOE BT8R M EpF
$é°@ﬂ’%%ﬂ@ﬁ%Wﬁgﬁww’ﬂﬁﬁ%ﬁ?*%ﬁﬁ%@§¢
Rl VA o SRRl T P P IR S SR s - R R
YRR A L BT aﬁﬁ e kL [Eﬁlﬁﬁlljij{ [ie m 2! ﬁ @?Eﬁ'ﬁ]i‘@‘f[ REPETEN
Wiﬁﬂﬁﬂﬁ?d/ﬁﬂﬁﬁ PR S A FVHIpURN DY - .

%‘;[Eﬁlﬁﬁfj %V #r% United States v. ComstockF | & B B 2| = FﬁJEfT_J °

=y @'WQ‘%F‘?? fl '§T5¢ﬁ[5 IR FY §Fiﬁj[]%?9 %iﬁjﬂfﬁ’?ﬂ o R -
Mathews v. Eldridge, 424 U.S. 319 (1976).

47
48
49

-220-



|
|
o
|
¥
an
i
o
ha
&
~
R
)
—~
i
W
s
I
N
O

#ii € (balancing test) FA# - 8B B E H 2 M o Mo o A E
ﬁ%%%ﬁﬂ%%&%%%ﬁzmMmeHM@“@%’%E%
FERFZAH L FREFEBFERHE  RESHN -

Eﬁ%%%%%%“&ﬁﬁﬁxﬂﬁ%z%%’%*%%%%
Lawrence Alexanderz & % Bl & o 52

W BHEGRARFHMAZWEGE  ARZATEEXR
FHRENZEE ¥ REEFFREREFZHE - WRTHALE
HXREFALTEEE NS MANREAS BEZRZGES
EAMBMAE TR o b > FREBZIBEARTFREEGAR
TEREAMLE HFEAEEZI B AN B AL Z A - RA G WH#
m%@Tgﬁ%oﬁf%&E%ﬂTﬁ*ﬁﬁw THA S B B R

BAME— SO MELIEZEUTERABRFAETwE o

(AN

AR bt Baoe IR B EEmZBE B EA
REFHEEHZAE TEAFAHEZN TEEHAZERE

50 FUL Y™ : First, the private interest that will be affected by the official action;

second, the risk of an erroneous deprivation of such of interest through the proce-
dures used, and the probable value, if any, of additional or substitute procedural
safeguards; and finally, the Government’s interest’s, including the function in-
volved and the fiscal and administrative burdens that the additional or substitute
procedural requisites would entail. /d. at 335.

o1 LAURENCE TRIBE, CONSTITUTIONAL LAW 712 (2d ed. 1989).

52 Y . o )
Alexander =3t ¢ ...he process “due” whenever the deprivation of those inter-

ests is at issue is the process that those substantive constitutional values entails...

S RCRLHFR R 1 e 7 A e 1 15;{[ o Lawrence Alexander, The
Relationship Between Procedural Due Process and Substantive Constitutional
Rights, 39 U. FLA. L. REV. 323, 324 (1987).

-221-



30 4 S F==a M

BEIEEERFLRE  HIWLAFANALER - MEAXEH
FHEMRY RARFHELHMNE  WETHEARETEER
HEET—Y EIREFUETABRBEEREF  UiwIEA
B B SRR LR EE M -

B \BEERREGEXNSERZEGO 78k
MYOZERREY 2GR

HEFAG O EREGAEREE ZERFREBET T8 2 —
W HRREATREMBRLAMZIT ¥ ExfAFEdBEELFE
FoUBRNEAREZLERTFFRELIER - AXFEZAL A
HEEL REAHASEmRAZEAREYW  EEZURAS
BERHAALTER EZTATM Y UL BT E#EBTHZAS
HRFRAE— WhTRANAE—FHERETRAZAZBEER
Tl Z EEF AR

B IRIFLLAEART BEBZREVARTE—#  TRARFRK
BERRENZE  BFRUEFEAIREBAZEEXREA L2
WFF - EMUMBRETHEEN - BE  WERAREFTZHM
BB AR A B2 RSB E > mRBARE Y R ES
RHEPER > SR T RRARE LT ABBER ML ZH - AH
RAZFBEE2BURAEEAS B B RG| 2 EE R BT
MAT 7 ZHUT8 REWMRAZEHXREVERHECTHE
o AEMERAS B EREEF R LT RBEET T UM
R Mz AN AlEAEEASEaBERESBENE AL
RUHEZZE - Hib REBEMSELARETREHRLEE AR
BZANEBHR BT o

—222-



AL R RRBINEAKRE S & RERZHEWERFE
MERE - RMET 208 EXASETHETERES R
S W TTRHEBBEREEREEZEE  MET — K&
(FEk)  AKE—FRHFEENBEAZERSE > STl
SEAZTCANRZAH - T EHLME—F I KRA
GEampBELLEERE -

—~ ABHHRHIEE O ZEME « IS E B2 BRG]

AF B mRE Z R REAEG - REABE - REEFHHE
HoEBRTFE=ZN\ER FLNANREREET > BATHRIEMN
EFWEAFERZRE > AXEERFRE > BT LR FRE T
SME o TR HE > KREELRE—FEBETRERFEMNE®R
EEERERFLER > MEKZ R ERSEARZ Y B2
FHERZ o

SNEABRZHEREHNEEERNAE R ARFREREZ
FiE - RRARAETEBBREZLE  RERLASHTE B
BAZEHREA BT HEFAE - EA L FATREZEHAED
TREES  UFE=1/\WGE —FAURZLHERE 8 REE Y
ERZFFEMETEEEZRAERE - KB ERMANT - H—
AFEHRHZHE  TEFRE— WMHEAEK EAWARAZ
BEHRHTEEHALRE  LAHHEERETRE = W EFr
oo B W BARF B A B AR AT IR A e R A R
SNEARE Z B2 R E > RFFA RS P BOR B E 2R
o

E—FF HE EAMFLIEEZEABAREL > HEE
REmz A REERBERZE & - EEeHEHNERERNT U
BAEL v RERFAGEE  BRAcHMEwEHRESN

-223-



32 A Eiey - - 33

Fo LEEEAN  METHEMRE  EREERAMH RS
BT > Wwhl—JH— L 4SchenckZ €S (F i £E LA S
HEHZER BB A AFZAYERESETMLL WL
BRZES  FEATHEEER L c BERFFREE LR
EEEEGEETHZEN AU THBAETHNEZERN %
BEUHATA WEBTH BEETH UAAERERELTHE
MA%E BETHEHGEEEI LR YL REAENLE
WL EEATET R A o T E T8 ME ] 2 B T AR
Fio FETREE—ERBET R R CERTHAET RS
BlEFRE b — A2 ERBARE RO EARE L 2R T
e O wmE LRl L EHMERAEAM LT B
BB R AN EAMAZER LS T B o
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%3 Schenck v. United States, 249 U.S. 47 (1919).
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140 Id. at 702.
141 Id. at 704-06.
142 Id. at 708-13.
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143 Id. at 713-14.
144 Id. at 714-71.
145 Id. at 717-18.
146 1d. at 724-26.
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X FBEEH A REBZFHA - ARBUERAY B HE
MR AR EEALEBET L BRE - B35 - 8

! RS T (fietion entry) 9B~ LY rfS T EL > %

§l : Note, Indefinite Detention of Immigrant Parolees: An Unconstitutional Condi-
tion?, 116 HARV. L. REV. 1868 (2003). Joshua W. Gardner, Halfway There: Zadvy-
das v. Davis Reins in Indefinite Detentions, but Leaves Much Unanswered, 36
CORNELL INT’L L.J. 177 (2003).

148 Aleinikoff, supra note 126, at 369-73.

~264-



MHEE AN KRB BE MR LR E RO ERMEZEE -
PR EAAREEREG L ERMEZE  ETRELERER
FHTMR o TREZREERE | RBKR  LEHSZSERER
NEATEHREAEREEZMN - TR—GA Y 8 B R RE
BRI Lt MEEEESN 220 L A EhERZ L —HHE
BELZEE DRAASMMERLE L BR - Bk RERESE
BEE DATENAZ AHTREFAFELRL LR  BELHEL
EF# o

Wit REANBEERBREE=FTN\GE—  $ - FHBIE
AT RER A EHAEMIME - RERMAM > £EH5 R4
TEAMEEE AU AER EH LT WEE KT LLRE

— TRHRAEGHETREREIH L TUESR - T EH
BEEBEEDARE  EEREBANEAER » ZETHREE
SEARKRTEMT MRS $=  RAESE LS SEAT
EHMREEREGANTREY » WHEMNSEF 4 EHMILE - BT
GEENATREG I ZREMEAR » £=  WEHEFLOE
TH EEEACHETTRMNETE M » o B8 wm B 56
A EEHRLE - SMEARETRE G LS wZadvydasZ £ %
ERZEE BREREANYFTIHMER > 210 WELAH
SEMM ALY M pETE—Hd (AYHERRHE AR
W) o hEETHERTE kS mEREEFEEHE L &
BALAZMAEEERS  BFTEE REHL  SAHEE
FRELEEBEE MR EABE L ERF R BN ELE

VO Sl - B T R PSR [ SR R R B

B+ B RS B 1 BRSOV A RS D R Y B
SR O B LB S S 2 e

-265-



74 2 A F R ERRE R |

RO NFERERREZE  THRREFELE

= RE A T RS U T UG R ¢ SR B
HHEE%Z SN

RENT MU EE S tthe s —EME - REFEFL
SIEATHT R E » R —HER - ERWBELAMT  £F
MEEAGEEEAT T RN E » U bR ZEEAH - T
EAUBERNEABCTEE T MR E 2 HE  BATR LER
ZATS B EET T NGERNBEATRLIEGES
Tk 2 EHEATEIREZ LB o

RBREFTET  HRNEAZHBEHABTRZE - —F
BAREBAREBTENES "Ry HELEERLTAAME
REHE TUAEATHEET Y UE - W45 £t
MezeiZ £ £ H G HE 2 E LT HREE - 2L 5 0¥
FoEREWWRTRS 248 BR EDFTAELE GH
TOHANERTHAEAACERENE  CEEEE LT
FIET TR KA ERpHPEE HF  REHEALE
MRH S WERGAERER L HN  —HEAFERAER
Z S REEEHEM TG BRATEREA L 8 bR
B R ENHAEERIEA  AREFERE  HEER

1O g A AR 0 U 3% RS S T R S

AT ﬁ%’%%‘ ! Martin, supra note 87, at 67.
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[E3N ﬁ’% fLAlbert W. Alschuler, Preventive Pre-Trial Detention and the Failure of

Interest-Balancing Approaches to Due Process, 85 MICH. L. REv. 510, 533 (1987).
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R R AN B4 o

CEBIFISETREE M Salerno BRI & B HIRHIR (4 R

WMHES B2 N SalernoZ £ R R A W EE
BRBRHAFERZHAREER - — 2R FHERERBNF A
FRERRBEDR RETEEAREREMN - UL ZHHA LT
#SalemoZ X 2 L HER - Bl R w fTER ?

EAL SeERRwAARAFEERAETEER - FEE
BT HEERER : wa B BNHALEZ2ZHAEMNE K
g REEZHEAT  EEAAFBEEZAEE, (...the Govern-
ment’s regulatory interest in community safety can, in appropriate cir-
cumstances, outweigh an individual’s liberty interest...) - E it - LL
FEA (L) AakAEMTUEN S gsEE™  WH
HERMAMYFERTAG M EF 2ShallZ £ REZ R FHEEHR
TOABREER 2HEH  ERAELFZEEFREBTAEZSRZL
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198 g S A 0 [ R IR T
165 2B BRI S 1 R WO L -
Salerno, 481 U.S. at 750.

198 Id. at 751.
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W ZadvydasZ € ¥+ % B 5 ik Bk i Salerno Z £ A 4 H B R
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199 Id. at 752.

160 Id. at 753
161 1d.

162 Davis, 533 U.S. at 692.
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165 Davis, 533 U.S. at 678.
66 Donaldson, 422 U.S. at 563.
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167 Foucha v. Louisana, 504 U.S. 71 (1992).

168 Hendricks, 521 U.S. at 346.
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e Zadvydas v. Davis, 150 L. Ed. 2d. 653, 668 (2001).

172 afly %ﬁiiﬁﬁ%fé‘ﬁi : Kimere Jane Kimball, 4 Right to be Heard: Non-Citizens’ Due
Process Right to In-Person Hearing to Justify Their Detentions Pursuant to Re-
moval, 5 STAN. J. C.R. & C.L. 159 (2009).

=277-



86 A A H ik U

PAEE BB T ET R R AR R B BB RER
ERTHMEAY (AREEEBRE) o M Egwl - R
F kB AR AU R AR AR TR IR
BE A E R BSIT AR AT UM B EAR AN B AR AT R AR o 1T

D~#E
WEEBE  AMSEAREL BRFRELIME  AFLH
ARABHHEREY Wi BROEEFIEAGEAEESL
BEALEERERFZER  hsb o W EABE B ERF LA

EHAMTR - ARERIE s RAFZRESCRFEZRFE > T
UER LR ER > BERERSHE—FRATRLEA - W
AXFBEEAHFERNEAREEFME ERTLEENR £
AR EIE AL W B RS T k2 — 3K o

AL E > FATANHBERY REFARFELSEAREE N
ZHRE > EARLRARTRE  THEEMRTR  TWHRSHIEA
BENBREFTEMEE  MAMRZAE RABREARE
LAREH c MIT RREEREZ > T Hew  RHEURE
BERAE LR - MAFEHGEER EE  ATAEBEERERERK
BEMRE RABTAGANXRETBENARBEERERER

73 Myrna Pages, Indefinite Detention: Tipping the Scale Toward the Liberty Interest
of Freedom after Zadvydas v. Davis, 66 ALB. L. REv. 1213, 1229 (2003).
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The Constitutional Grounds for
Detention in Removal
Proceedings

Chao-Chun Lin" Charng-Ven Chen™

Abstract

The current system of removing foreigners in Taiwan has serious
defects in terms of substantive due process jurisprudence. On the one
hand, the criteria that are used to determine whether foreigners should
be removed are neither specific nor clear. Therefore, foreigners put on a
list for removal are forced to confront extreme uncertainty. On the other
hand, foreigners awaiting removal face a possibility of indefinite deten-
tion and are put in a very difficult situation. This paper stresses the fact
that, in borrowing from the experience of US law, we should divide the
removal process into different phases. In the first stage, we should not
only make the criteria much clearer but also reduce the length of the
detention period. In the second stage, more justification should be re-
quired for indefinite detention, and a system of regular review of the

situation of indefinite detention of foreigners should be established.
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