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° % [l Kaare Strom, Wolfgang C. Miiller & Torbjorn Bergman, The (moral) Hazards

of Parliamentary Democracy, in DELEGATION IN CONTEMPORARY DEMOCRACIES 27,
32-33 (Dietmar Braun & Fabrizio Gilardi eds., 2006).
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Richard B. Stewart, The Reformation of American Administrative Law, 88 HARV. L.
REV. 1669, 1675 (1975): “The traditional model of administrative law thus con-
ceives of the agency as a mere transmission belt for implementing legislative direc-
tives...”

13 Steven G. Calabresi, Some Normative Arguments for the Unitary Executive, 48
HARv. L. REV. 23, 67 (1995): “The President of the United States and his subordi-
nates are the conscious agents of...a national majority coalition. If that coalition
will, by its very nature, be likely to be moderate, temperate, and just, so too will its
agent be likely to be moderate, temperate, and just...Most presidents...will work
every day they are in office to try to keep their policies in accord with the wise and
benevolent preferences of the national majority...”; Peter L. Strauss & Cass. R
Sunstein, The Role of the President and OMB in Informal Rulemaking, 38 ADMIN.
L. REv. 181, 190 (1986): “ The President...is uniquely well-situated to design regu-
latory policy in a way that is responsive to the interests of the public as a whole.
Agency officials, by contrast, are only indirectly accountable...For these reasons, a
supervisory role by the President should help ensure that discretionary decisions by
regulatory agencies are responsive to the public generally.”

14 %@'E}}“Eﬁﬂﬁﬁgjﬁz [ 7 fs 2T py— i@ 2] (Free Enterprise Fund and Beckstead v.
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Public Company Accounting Oversight Board, 561 U.S. 2010) [1 > = Sfs ¢ I&IH
S wmﬁ N A iﬂ#’?ﬁﬁ@' 1 I S A Lo ]
S5 RUEIIE > LN 2 ﬁf{g‘j%\'? f o WEBEFUZIE I + Where the Court
has upheld limited restrictions on the President’s removal power, only one level of
protected tenure separated the President from an officer exercising executive
power. The President—or a subordinate he could remove at will — decided whether
the officer’s conduct merited removal under the good-cause standard. Here, the Act
not only protects Board members from removal except for good cause, but with-
draw from the President any decision on whether that good cause exists. That deci-
sion is vested in other tenured officers — the Commissioners — who are not subject
to the President’s direct control. Because the Commission cannot remove a Board
member at will, the President cannot hold the Commission fully accountable for the
Board’s conduct. He can only review the Commissioner’s determination of whether
the Act’s rigorous good cause standard is met. And if the President disagrees with
that determination, he is powerless to intervene — unless the determination is so un-
reasonable as to constitute “inefficiency, neglect of duty, or malfeasance in office.”
% [l United States, 295 U.S. at 620.

This arrangement contradicts Article II’s vesting of the executive power in the
President. Without the ability to oversee the Board, or to attribute the Board’s fail-
ings to those whom he can oversee, the President is no longer the judge of the
Board’s conduct. He can neither ensure that the laws are faithfully executed, nor be
held responsible for a Board member’s breach of faith. If this dispersion of respon-
sibility were allowed to stand, Congress could multiply it further by adding still
more layers of good-cause tenure. Such diffusion of power carries with it a dif-
fusion of accountability; without a clear and effective chain of command, the
public cannot determine where the blame for a pernicious measure should fall.
The Art’s restrictions are therefore incompatible with the Constitution’s separation

of powers.
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15 Xl g John Locke.“&ﬁ'é‘jﬁ%ﬂ“'lﬁﬁgwﬁl %o Py FF“EEJ[ ( SECOND TREATISE OF

GOVERNMENT at I 141) [I *ﬁ@'u ! “The legislative cannot transfer the power of
making laws to any other hands: for it being but a delegated power from the people,
they, who have it, cannot pass it over to others...And when the people have said,
We will submit to rules, and be governed by laws made by such man, and in such
forms, no body else can say other men shall make laws for them; nor can the people
be bound by any laws but such as are enacted by those, whom they have chosen,
and authorized to make laws for them. The power of the legislative, being derived
from the people by a positive voluntary grant and institution, can be no other, than
what the positive grant conveyed, which being only to make laws, and not to make
legislators, the legislative can have no power to transfer their authority of making
laws, and place it in other hands.” (C. B. Macpherson ed., 1980).

UEY: Eﬁ'ﬁﬁ' * [55“5‘Tj;1928ﬁp TJU‘LPT&@%F ip% 7 (J. W. Hampton, Jr. & Co.

v. United States, 276 U.S. 394, 405-06) {[I FI’F P Taftfl[ =43 : “The
well-known maxim ‘Delegata potestas non potest delegari’ (No delegated powers
can be further delegated), applicable to the law of agency in the general and com-
mon law, is well understood and has had wider application in the construction of
our Federal and State Constitutions than it has in private law.” =[FCynthia R. Fa-

rina, Deconstructing Nondelegation, 33 HARV. J.L. & PUB. PoL’Y, 87, 91 (2010).
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16 M. J. Breger & G. J. Edles, Established by Practice: The Theory and Operation of

Independent Federal Agencies, 52 ADMIN. L. REV. 1111, 1135-37 (2000).
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'® 401 Bowsher v. Synar, 478 U.S. 714 (1986)% £315] - B (o R Lo
S B FHS (the Comptroller general ) I (=80 %) T [ R HERAE D 9t
(R Y ) o RS PO A (R S R
FOT T RLPREE N R Y 2
19 STEVEN J. CANN, ADMINISTRATIVE LAW 6 (4th ed. 2006).
z? Strem et al., supra note 9, at 34-37.

Edward Rubin, The Myth of Accountability and the Anti-Administrative Impulse,
103 MicH. L. REv. 2073, 2079 (2005).
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lﬂi_ﬂ\ éﬁ«'ﬁ/ FJ”%FP [ #&pY= pI= 92 > Y[IPrintz v. united States, 521 U.S. 898
(1997)%*New York v. United States, 505 U.S. 144 (1992)Z"% » W EH LV TE'F}[EJFEF%
1% ¢ Even H. Caminker, State Sovereignty and Subordinacy: May Congress Com-
mandeer States Officers to Implement Federal Law?, 95 CoLUM. L. REv. 1001
(1995); Vicki C. Jackson, Federalism and the Uses and Limits of Law: Printz and
Principle, 111 HARvV. L. REv. 2180 (1998).
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il o 5 AUERPULRIPY 1881 F James Garfieldafd ik &y 2 7 ﬁfﬁﬁf&[" ﬁﬁ
R B [E‘“"FA{ T 18835 Al Y ProxEi ko dll [ HifUPendleton Act > FIFATET
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MICHAEL W. DOWDLE, Public Accountability, Conceptual, Historical, and Epis-

~m
—n

temic Mappings, in PUBLIC ACCOUNTABILITY: DESIGNS, DILEMMAS AND EXPERI-
ENCES 1, 4-5 (2006).

CANN, supra note 19, at 9-10.

Lisa Schultz Bressman & Michael P. Vandenbergh, /nside the Administrative State:
A Critical Look at the Practice of Presidential Control, 105(1) MICH. L. REV. 47,
53 (2006).
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B CRERGRITUELBATELEE LR - wEEHHA
FrATMEm M - EREERFZEREHWEEN S5 BLAFERE
7, ( The expertise model ) - ‘¥ Ji AU 26 Bl By E o 4 A2 X ( The
transmission belt model ) o 3'H 4 A T % il@]’]ﬂi/}? THsREEHE
WL YRR WA B FEEREATEAAR o
,Crrﬁl@%%%&ﬁé%f’?&%ﬁﬁﬁ%%FﬁﬁE%‘EJT&KB’J HEZM B
BRBAELCEEE AHETHEREEER  FEWNAEFE
Am%%ﬁﬁﬁﬁ%%ﬁig%&O%I%%ﬂg(MMﬂan
Dicey ) h— N\NFLOF R it B kb £% (The Rule of Law)
TERTHHITHERNEATR - W ATRERWEH LT
HEE THERZTHRIANBEERETH AN - BE T —EHHK
XM e sEnRe o  PHLLAREARET AN LA

30 _, . . .
% [l Stewart, supra note 12, at 1678. “For in that case the discretion that the ad-

ministrator enjoys is more apparent than real. The policy to be set is simply a func-
tion of the goal to be achieved and the state of the world. They may be a trial and
error process in finding the best means of achieving the posited goal, but persons
subject to the administrator’s control are no more liable to his arbitrary will than
are patients remitted to the care of a skilled doctor.”

Z B2 H Richard Stewart}[ﬁ'%[ﬁ?’ i ST A MR T 1930 (R *"Ji_ e
EETFJ U 30F (R Ag e T EJJ FRLE o P TE L H [ﬂJ i B (e AR
o 19705 (R IR J&F P r?“ﬁ[éﬂ?g & A=Y | (The interest group rep-
resentation model ) ° % flStewart, supra note 12, at 1671-81.

U 2 JOME 0P ST AR T B DAL 0 0 8 AL
Rebecca L. Brown, The Loss ofAccounmbtlzty Was not Even Mourned, but Rather
Hailed as the Key to Improved Government Action, Accountability, Liberty and the
Constitution, 98 COLUM. L. REV. 531, 547 (1998).

A.V. DICEY, AN INTRODUCTION TO THE STUDY OF THE LAW OF THE CONSTITUTION

188 (10th ed. 1959). “where there is a discretion there, is roon, for arbitrariness.”
g[F1 ¢ Jeffrey Jowell, The Rule of Law and Its Underlying Values, in THE CHANG-

ING CONSTITUTION 1, 7 (Jeffrey Jowell & Dawn Oliver eds., 6th ed. 2007).

31

32

33
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34 MORTON HOROWITZ, THE TRANSFORMATION OF AMERICAN LAw, 1870-1960: THE

CRISIS OF LEGAL ORTHODOXY 225-28 (1992); Robert B. Reich, Public Administra-
tion and Public Deliberation: An Interpretive Essay, 94 YALE L.J. 1617, 1617-19
(1985); Cass R. Sunstein, Factions, Self-Interest, and the APA: Four Lessons Since
1946, 72 VA. L. REV. 271, 277 (1986).

BRI Y11905F ElfJﬂf\Lﬁj[Jj Efii (Lochner v. New York, 198 U.S. 45) =
19187 iy - 7 % (Hammer v. Dagenhart, 247 U.S. 251 ) -

36 Brown, supra note 32, at 544.

37 J[11943F Henry Steele CommagerfiY3 [ : Majority Rule and Minority Rights. %
Flid. at 545.

35
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Tony Prosser, Regulation, Market, and Legitimacy, in THE CHANGING CONSTITU-
TION 339, 342 (Jeffrey Jowell & Dawn Oliver eds., 6th ed. 2007). iﬂ/ %3‘ ML
PR [ SR P e B o RL N SR 7 e SR ﬁ? ] T F}u
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40 % [l The President’s Committee on Administrative Management, Report of the
Committee with Studies of Administrative Management in the Federal Government
(1937), in Subcommittee on Separation of Powers of the Senate Commission of the
Judiciary, Separation of Powers and Independent Agencies: Cases and Selected
Readings, S. Doc. No 91-49 (1969), 346. I|[1Elisabeth Zoller, Les agencies
fédérales américaines, la régulation et la démocratie, RFDA, n° 4, 758 (2004).
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fol i - 32 LVt Yankee Nuclear Power Corp. v. NRDC, 435 U.S. 519 (1978).
(IS B 1966 AUy E T TINES1976.5F fUfE K

% [l DOWDLE, supra note 27, at 7.

42
43
44
45

% [l DOWDLE, supra note 27, at 6-7.

Azl ElfJﬁ?uﬂ/ FLG. Stigler, The Theory of Economic Regulation, 62 (2) BELL JOUR-
NAL OF ECONOMICS AND MANAGEMENT SCIENCE 114, 114-41 (1971). | iﬁ}fﬁﬁlﬁt
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46 . . . L .
6 % [lElena Kagan, Presidential Administration, 114 HARv. L. REv. 2245, 2265

(2000-2001).
3+ [l MARTIN SHAPIRO, WHO GUARDS THE GUARDIANS? JUDICIAL CONTROL OF AD-
MINISTRATION (1998), 4 ¥ g[FI iﬁéﬁ,&%@BRONWEN MORGAN & KAREN YEUNG, AN

47

INTRODUCTION TO LAW AND REGULATION 265 (2007).

% [l Kagan, supra note 46, at 2265.

Y9707 puss b = = ERGE  (Occupational Safety and Health Act) > 1972%

SRR RY: Fﬁ#ﬁ!j =9k (Consumer Product Safety Act) S21976F pud; P ?Tﬂj[ﬁ?
( Toxic Substances Control Act) = o
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Commission, Aff. C.-271/90; 27 octobre 1993, Decoster, C-69/91.
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G. D. MAJONE, Regulatory Legitimacy, in REGULATING EUROPE 284, 284-301
(1996). # ¥ J[f1 iﬁf#%’?MORGAN & YEUNG, supra note 47, at 256.
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%3 F. W. SCHARPF, GOVERNING IN EUROPE: EFFECTIVE AND DEMOCRATIC? 6 (1999):

[IInput-oriented democratic thought emphasizes ‘government by the people’. Po-
litical choices are legitimate if and because they reflect the ‘will of the people’—
that is, if they can be derived from the authentic preferences of the members of a
community. By contrast, the output perspective emphasizes ‘government for the
people’. Here, political choices are legitimate if and because they effectively pro-
mote the common welfare of the constituency in question.

o4 % FIMAJONE, supra note 52, at 257.
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trine for the Administrative State, 109 YALE L.J. 1399, 1402 (1999-2000).
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T o E[Londoner v. City of Denver, 210 U.S. 373 (1908).
% [l Global Van lines, Inc. v. ICC, 714 F.2d 1290 (5th Cir 1983).
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1

% [l Norton, supra note 69, at 794.

19 House of Lord, The Regulatory State: Ensuring Its Accountability, in THE STA-
TIONERY OFFICE LIMITED, HL paper 68-1, 9 (2004) .

120 41 i [ T 5 BV 117 16 5 S [ 0 i V61 (5% « % JU Rainer Amold,

Régulation économique et démocratie politique en Allemange, in Martine

Lombard, Régulation économique et démocratie 83, 88-89 (2006).
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2 Kent v. Dulles, 357 U.S. 116 (1958).

See id. at 130: [W]e would be faced with important constitutional questions were
we to hold that Congress...had given the Secretary authority to withhold passports
to citizens because of their beliefs or associations. Congress has made no such pro-
vision in explicit terms; and absent one, the Secretary may not employ that stan-
dard to restrict the citizen’s right of free movement.

129 Cass R. Sunstein, Law and Administration after Chevron, 90 COLUM. L. REv. 2071,

2110-15 (1990).

Chevron R fi" I'| FURLF B 7~ 3% TR I pu R ] - B BLER AR BRI [0V By et

ﬁ%iﬁ}Brown v. Board of Education > Roe v. Wade=*Marbury v. Madisonlﬁ 15
4533 BipY9% f] o Chevron, U.S.A. v. NRDC, 467 U.S. 837 (1984).
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131 See id. at 843-44: If Congress has explicitly left a gap for the agency to fill, there is
an express delegation of authority to the agency to elucidate a specific provision of
the statute by regulation...Sometimes the legislative delegation to an agency on a
particular question is implicit rather than explicit. In such a case, a court may not
substitute its own construction of a statutory provision for a reasonable interpre-
tation made by the administrator of an agency.

132 See id. at 843.

133 Peter H. Schuck, Delegation and Democracy: Comments on David Schoenbrod, 20

CARDOZO L. REV. 731, 788 (1999).

134 ¢ B Z B [ WIE 19435 [USEC v. Chenery Corp. % (318 U.S. 80
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137 C.C. 17 janvier 1989, 88-248 DC, Rec. 141.
138 FEUNC.C. 28 juillet 1989, 89-260 DC ; C.C. 23 juillet 1996, 96-378 DC ; C.C. 4
décembre 2003, 2003-485 ; C.C. 1% juillet 2004, 2004-497 DC ; C.C. 12 aoit

2004, 2004-504 DC ; C.C. 14 décembre 2006, 2006-544 DC.Z% [] -

139 J. F. Brisson et A. Rouy¢re, Droit administratif 200 (2004).
140

L. Favoreu et autres, Droit constitutionnel 550 (7° éd. 2004); Ch. Guettier,
Institutions administratives 96 (2° éd. 2002); Y. Gaudemet, Traité de droit
administratif, tome 1, 85 (L.G.D.J., n° 154, 16° éd. 2001); J. Chevallier, Réflexion
sur I’institution des autorités administratives independantes, JCP, 1, 3254 (1986).

141 S. Braconnier, La régulation des services publics, RFDA, n°1, 51 (2001).

142 J. L. Autin et C. Ribot, Droit administratif général 63 (2° éd. 2003).
143 Immigration and Naturalization Service v. Chadha, 462 U.S. 919 (1983).
144
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Study on the Supervision of
Independent Administrative
Agencies
Chwen-Wen Chen’

Abstract

Independence and supervision are two concepts almost exclusive
to each other, for independence simply means not being controlled or
supervised. However, as a part of the public authority, an independent
administrative agency could never exist without supervision. The ques-
tion is how can preserve its independence while being under supervi-
sion.

With the basis of the development process of the independent ad-
ministrative agencies in countries such as the United States of America,
or England and France in Europe, the first part of this article points out
that the principles of administrative unity and the politics of account-
ability take the political department as the only supervisor. However,
this kind of accounting mechanism established on the foundation of
election and majority principles is not suitable for an independent ad-

ministrative agency, since in nature it is an “organization of non-
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majority.” Not only political departments, judicial courts, vendors under
regulation, or consumers, even ordinary citizens can be a supervisor.

On the method of supervision, this article first divides the types of
the possible behaviors of the independent administrative agencies into
three groups, with the effectiveness of its behavior as the indicator. For
those behaviors with no judicial effect, the professional should be the
focus. On the contrary, for the commands with general effect or policy
decisions, the requirement of the democratic legitimacy should be
stressed. Finally, for decisions on individual cases, professional and
democratic legitimacy should be taken care of in a balanced way.

This article also points out, as one of the supervisors, when the ex-
ecutive power exercises the supervision on an independent administra-
tive agency, the decisions on individual cases should not be cancelled
directly, but the policy decisions and the power of command can be in-

tervened.

Keywords: Independent Administrative Agency, Majority Rule, The Doctrine
of Political Accountability, J.Y. Interpretation No. 613, The non-
delegation doctrine, ex ante control, ex post control, Participa-
tive legitimacy, Professional legitimacy, Democratic legitimacy
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