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Evidence Law and Empirical
Study in Medical Malpractice
Litigation
Kuan-Ling Shen” Ching-Hsiu Chuang
Abstract

To realize the principle of equality, the newly amended Taiwan
Code of Civil Procedure includes many new rules for evidence law.
How the burden of proof should be applied to balance the substantial
and procedural interests of both the plaintiff and the defendant has
always been an issue. This article is an empirical study of judicial
practice regarding the Code as amended over the past ten years. It ex-
plores how medical civil procedure is handled according to jurisdic-
tion, and whether and how the new evidence law is applicable to these
lawsuits.

This article finds that in the past such lawsuits accounted for less
than 1% of all civil lawsuits but the percentage has been steadily in-
creasing recently; however, geographical distribution shows urban
and rural differences. Litigious medical behavior is becoming more

diversified and is no longer limited to conventional medical
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procedures. Internal medicine, Surgical and OB/GYN, for example,
are particularly susceptible to lawsuits due to their high risks and un-
predictable medical results. Their statements, suit sums and items do
not vary much from other civil damages suits. There have not been
extravagant claims, either. As far as suit target is concerned, most as-
sert tort liability; however, a recent increase in disputes over whether
or not informed consent is obtained has been noted.

In general, Taiwan’s courts do not have a specified stance on al-
location of burdens of proof, and an increasing number of cases show
a shift of the burden of proof to the defendant. Nevertheless, reasons
supporting a lack of fairness in this trend are unclear so categorization
is difficult. Facts have been determined through reduced standard of
proof (advantageous evidence) in a few cases and spoliation of evi-
dence is rare. In addition, few damages are determined according to
Article 222(2) of the Civil Procedure Law. Expert Witness plays an
important role in lawsuits, but evidence is mostly surveyed by an au-
thorized organization or institute instead of having the survey expert
appear in court and questioned by the party, and this undermines the
party’s right to a fair hearing. Practical opinions on the burden of
proof in the case of violation of physician’s disclosure obligation re-

main disparate.

Keywords: Medical Civil Procedure, Suit Target & Sum, Allocation of Bur-
dens of Proof, Shift in the Burdens of Proof, Standard of
Proof/Probabilistic, Survey, Spoliation of Evidence, Medical
Court, Disclosure Obligation/Informed Consent, Contract Li-
ability, Tort Liability
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