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The Concept of the Subject Matter
of the Litigation and the Rule of
Lis Pendens: Rethinking the Concept of
the Subject Matter of the Litigation under

German Civil Procedure Law
Wei-Yu Chen’

Abstract

The “subject matter of the litigation” is a central concept in Ger-
man civil procedure law. As a result of the construction of this systemic
concept many procedural institutions should be steadily and consis-
tently implemented, especially the rule of lis pendens. During the recep-
tion of German procedure law this concept wass also inserted both in
Taiwan’s code of civil procedure and its procedural theories, while it
has been proven that this concept is not adequate to let the rule of lis
pendens function well. As opposed to the German model, the European
Court of Justice interpreted Article 21 of the Convention on Jurisdiction
and Enforcement of Judgments in Civil and Commercial Matters
autonomously and teleologically. In response to this approach the Court

created the so-called “subject-matter theory” and expressly rejected the

Ph. D. student at college of law, Heidelberg University; Master of Law, National
Taiwan University.
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German concept. It is therefore an urgent concern for German jurists to
reexamine their tradition-based concept of subject matter of the litiga-
tion. At the same time it is advocated that the scope of lis pendens
should be broadened in light of the centurial reform of Taiwanese pro-
cedure law. Inspired by these developments, this thesis intends firstly to
present related discussions and secondly to point out the way which
should be taken to correctly explain the relationship between the con-

cept of subject matter of the litigation and the rule of lis pendens.

Keywords: Concept of Subject Matter of the Litigation, Rule of Lis Pendens,
European Court of Justice, Subject-Matter Theory, Obligation of
Concentration of Procedures
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