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The Development and Lessons
Related to the Calculation of
Wages During the Period of Illegal
Dismissal and the Deduction of
Interim Incomes in Japan

Yueh-Hung Hou’

Abstract

If a laborer initiates a lawsuit to argue the validity of an em-
ployer’s dismissal of the terms of employment and the court rules that
the dismissal is illegal, the dismissal is invalid and the employment
contract shall still exist and continue to be in effect. Under this circum-
stance, how to calculate and deal with the wages during the period from
dismissal to reassumption of duties becomes a major issue in litigation.
Particularly, during such a period, if the laborer has received other in-
come due to her or his service for other jobs, then how to deal with the
income is also an important issue from the perspective of litigation
practice. This question has also been discussed comprehensively and
the Supreme Court of Japan has rendered several important judgments

to form the precedent principles. This study, first, compiles the laws

Associate Professor, National Taipei University; Ph. D., Hitotsubashi University,
Japan.
Received: September 7, 2011; accepted: December 15, 2011
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and regulations of Japan related to illegal dismissal and claims of wages
for the purpose of examining the theory and the legal basis. Secondly,
this study introduces the theory and the development of the claims of
wages and the deduction of interim income to confirm their current ap-
proaches and operations. Moreover, this study analyzes the tendency of
the present judgments of Taiwan’s court to discuss how to deal with the
calculation of wages during the period of illegal dismissal and the de-
duction of interim income. Finally, this study compares the different
approaches adopted by Taiwan and Japan in connection with the calcu-
lation of wages during the period of illegal dismissal, particularly the
issues related to the deduction of interim income, for the purpose of

presenting several proposals to improve our theory and legal system.

Keywords: Dismissal, Wages, Interim Income, Default in Acceptance, Im-
possibility of Payment
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