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Stein/Jonas/Roth, Kommentar zur Zivilprozessordnung: ZPO, Bd. 4, 22. Aufl., 2008,
§ 265 Rn. 1.

MiinchKommZPO/Becker-Erberhard, aaO. (Fn. 4), § 265 Rn. 2 ff.; Stein/Jonas/
Roth, aa0., § 265 Rn. 1.
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Rosenberg/Schwab/Gottwald, Zivilprozessrecht, 17. Aufl., 2010, § 100 Rn. 3;
Stein/Jonas/Roth, aa0O. (Fn. 5), § 265 Rn. 7.

Schilken, Zivilprozessrecht, 6. Aufl., 2010, Rn. 244.

Rosenberg/Schwab/Gottwald, aaO. (Fn. 7), § 100 Rn. 6; Stein/Jonas/Roth, aaO.
(Fn. 5), § 265 Rn. 8.
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! Stein/Jonas/Roth, aaO. (Fn. 5), Rn. 8.
2 Rosenberg/Schwab/Gottwald, aaO. (Fn. 7), § 100 Rn. 10.
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3 Stein/Jonas/Roth, aaO. (Fn. 5), § 265 Rn. 39.
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4 Rosenberg/Schwab/Gottwald, aaO. (Fn. 7), § 100 Rn. 30.

S Stein/Jonas/Roth, aaO. (Fn. 5), § 265 Rn. 21; Otterbach, Die Fortsetzung des
Rechtsstreits nach Wechsel der Sachlegitimation oder der Prozessfithrungsbefugnis,
2010, S. 27 ff.; Dinstiihler, Die prozessuale Wirkungsweise des § 265 ZPO, ZZP
1999, S. 67 ff.
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16 . .. . .
Musielak/Foreste, Kommentar zur Zivilprozessordnung mit Gerichtsverfassu-

ngsgesetz, 8. Aufl., 2011, § 265 Rn. 10.
Rosenberg/Schwab/Gottwald, aaO. (Fn. 7), § 100 Rn. 31, 33.
Rosenberg/Schwab/Gottwald, aaO. (Fn. 7), § 100 Rn. 34.
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18
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19
20
21
22

Stein/Jonas/Roth, aaO. (Fn. 5), § 265 Rn. 26 ff.
MiinchKommZPO/Becker-Erberhard, aaO. (Fn. 4), § 266 Rn. 108.
Gottwald, Die VerdauBlerung der steitbefangenen Sache, JA 1999, S. 491.
MiinchKommZPO/Becker-Erberhard, aaO. (Fn. 4), § 266 Rn. 108.
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24

Gottwald, aa0O. (Fn. 21), S. 491.
MiinchKommZPO/Becker-Erberhard, aaO. (Fn. 4), § 265 Rn. 110; Stein/Jonas/
Roth, aaO. (Fn. 5), § 265 Rn. 32.

25 MiinchKommZPO/Becker-Erberhard, aaO. (Fn. 4), § 266 Rn. 111.
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6 Stein/Jonas/Roth, aa0O. (Fn. 5), § 265 Rn. 33.

7 MiinchKommZPO/Becker-Erberhard, aaO. (Fn. 4), § 265 Rn. 95; Musielak/Forste,
aa0. (Fn. 16), § 265 Rn. 13; Rosenberg/Schwab/Gottwald, Zivilprozessrecht, 16.
Aufl., 2004, § 99 Rn. 20; Schilken, aaO. (Fn. 8), Rn. 248.
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28 Stein/Jonas/Roth, aaO. (Fn. 5), § 265 Rn. 34.

29 MiinchKommZPO/Becker-Erberhard, aaO. (Fn. 4), § 266 Rn. 3.

30 Stein/Jonas/Roth, aaO. (Fn. 5), § 266 Rn. 3 ff.; MiinchKommZPO/Becker-
Erberhard, aaO. (Fn. 4), § 266 Rn. 6 ff.; Musielak/Foreste, aaO. (Fn. 16), § 266

Rn. 3.
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31 Musielak/Foreste, aaO. (Fn. 16), § 266 Rn. 4; MiinchKommZPO/Becker-Erberhard,

aa0. (Fn. 4), § 266 Rn. 26; Stein/Jonas/Roth, aaO. (Fn. 5), § 265 Rn. 39, § 266 Rn.
11.

Stein/Jonas/Roth, aaO. (Fn. 5), § 265 Rn. 36; MiinchKommZPO/Becker-Erberhard,
aa0. (Fn. 4), § 265 Rn. 94.

3 Musielak/Foreste, aaO. (Fn. 16), § 265 Rn. 13.
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34 Rosenberg/Schwab/Gottwald, aaO. (Fn. 7), § 100 Rn. 23; Stein/Jonas/Roth, aaO.

(Fn. 5), § 265 Rn. 39; MiinchKommZPO/Becker-Erberhard, aaO. (Fn. 4), § 266 Rn.
109.

MiinchKommZPO/Becker-Erberhard, aaO. (Fn. 4), § 265 Rn. 102; Rosenberg/
Schwab/Gottwald, aaO. (Fn. 7), § 100 Rn. 18; Stein/Jonas/Roth, aaO. (Fn. 5), § 265
Rn. 38.
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6 MiinchKommZPO/Braun, Bd. 2, 3. Aufl., 2007, § 578 Rn. 29; Pawlowski, Probleme
des rechtlichen Gehors bei der VerduBerung einer Streitsache, JZ 1975, S. 684 ff.
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50 Liike, Zivilprozessrecht, 9. Aufl., 2006, Rn. 369; Stadler/Bensching, Die Verdu-
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4 MiinchKommBGB/Quack, aaO. (Fn. 82), § 932 Rn. 33 ff.; Bamberger/Roth/Kindl,
Kommentar zum Biirgerlichen Gesetzbuch, Bd. 2, 2003, § 932 Rn. 16; Musielak,
Eigentumerwerb an beweglichen Sachen nach §§ 932 ff. BGB, JuS 1992, S. 715 ff.
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’ Gaul/Schilken/Becker-Eberhard, Zwangsvollstreckungsrecht, 12. Aufl., 2010, § 16
Rn. 79; MiinchKommZPO/Wolfsteiner, aaO. (Fn. 36), § 727 Rn. 43, § 768 Rn. 10.
8 Stein/Jonas/Roth, aaO. (Fn. 5), § 265 Rn. 33.
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Succession of the Right Regarding
the Claim or Object in Pending
Suits and Extension of the
Subjective Scope of Res Judicata

Ming-Sheng Liu
Abstract

The principle of the invariability of parties is regulated in Article
254 (1) of Taiwan Code of Civil Procedure and Article 265 (2) of Ger-
man Code of Civil Procedure. No action will be affected by the fact that
the right regarding the subject matter of the claim or the fact that the
object has been transferred to a third person in a pending suit. Under
Article 254 (1) (2), a third person may assume the action for a party or
intervene to assert a claim against the parties without the consent of the
opposing party. It is doubtful, whether this reform is consistent with the
legislative goal of the principle of invariability of parties to protect the
opposing party. The legislature regulates the authority of notice of court
in Article 67-1 and the third-person opposition proceeding in Article
507-1 in 2003 as well as the duty of court to notice in Article 254 (4) in
2000. It is disputed, whether after these amendments the res judicata of

judgment can be extended to the successor in good faith. In regard to
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this issue, different theories are represented, such as the theory of pro-
cedural extension of res judicata, the theory of good faith in the sub-
stantive law and the theory of double good faith. Comparative Law, un-
der Article 325 (2) of German Code of Civil Procedure, the res judicata
of judgment is not permitted to extend to the successor who can assert
the acquisition in good faith in the substantive law. It is disputed how
the concept of good faith in Article 325 is interpreted. The aim of the
essay is to find out the proceeding in which the interests of opposing
party and successor can be protected and to clarify in which situation
the res judicata can be extended to the successor of the right regarding

the claim or object.

Keywords: Res Judicata, Acquisition in Good Faith, Succession of the Right
Regarding the Claim or Object, the Principle of Invariability of
Parties, Notice of Court, Third-Person Opposition Proceeding
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