1B 4 B 2 0 5
ihRHEZ 5

* %

&4 It
2 =
W OF COHESFHRSTAAM 2%
R x H EERM LB ERET
— RN BERFAS = RANATEH - EERME
— EBRA R KRB - R R A7) 45
OFEFRA EERB ORANAEEH - EFFA L
O )i 467 2 B kST

SR ABRLATE  OFBRTRAEEAR)
BB BEEFES £.8 &

B AR R — FEAAY LB RA
O - KL A F YRR O FAFH AR

AR - A P AR OEH AR L HER B ESH
OBEEFASBNER  £F NE] R B A SR R R,

B D 2 1 B B i 7 S Bk R 4

DOI : 10.3966/102398202014090138003

) Rk g;ﬁ%ﬁ?zom& 2E[22FIEE A BREREED (] lﬁﬂf‘jh‘fﬁ E!?I%’:ifi?%fﬁlﬁ]‘ FT
W’@%?%fﬁﬁﬁ?Q‘?ﬁ$éwﬁﬁéﬁﬁ%ﬁ@W%ﬁﬁﬂ’%
TR R
B [~ 2k 2 E IS B A I

T s - O ® 2 M = FOTF I - O F ek 2 A 4

TR AR

-181-



2 BKIESETH — = A

i

S EERARKERAREH A
% EEATHABZABNR — GEFRERFREEFHE

Vi
OF ZR
OFER

— HEHR  EELHRH
OFH : EELHERH - FRA
Rk
OCH : EELHHRH - FRA
NE
— o BEA G FRIAMEEREE
EERBE  EETHFH
et

W E R F R E
ORA K1 2 3 B o
ORKLZHRME  FEHEHH

BRI 2 40 € 2

Z o NEEFIHRFEIART HE

FRB 2 KA
ORMBIRZE Ry ik R E M 2
OARMGEA & R ER R &

R AR

= EEHERBFEREAKRRE

F54THRRE

&

-182—-




—O=%nA ARG EERBFREZHE 3

i =

NEEFIOHEFIRBEH R ETNRMAERTZAE &
REN—RBFE EEETHAMFERE  —HE HEFTHXK
BRZAMME  BEFH  FRELEESR  E=FZHHFN L
RAFATH bR o BREEAEH > BRAB/BKREEE
B EFEEMFRE - AXABRFEEFRHNFARHLR
BE > RREREEEHARFAFREAESHN WEEE "HE
B, ECHAS RGBS A eELEERERPFRELE
e MEKERESSATIRZA R > EFET 5 A5 E KRGS F X
o Tl HRIFRTE > NATEZRERARE > ALESLH
EH o DL RAFHAERHE o

TER: G2 GEF T BT FRYHBESE (DT E)  HE
FEL G T

-183—



— =4

i

4 HRFEIH

{ill

B Hl

—O—Of+—A-t+tHHEEREHNLEAET  REFF
Rz (AT AR R L) BT A % 1406265 £ 7 % & H
ZE® (UTHRBFHNZEE) #E  BH LHE (2EE) AF
HARE HEHFOFHLALOFHER e FRNET > KLY
# B AE 4 e AL o A B ik B 1961 F 1Rtk % E 3 oy Bl
REBRFMWUARE > T RUAeEE—EHEEZNEAE
Bl FEBSZHRMALEAGHZETFE > EFETMTEHHMF
KA > HFER > TamBIWo - B8 B ay B — TN 5] e B
AP > EE T T ORI R 2 A8 N ik | P AR AL e
R LG BATERT NS - LT AXKHNEBE K B A &G H
BooRKEk—FH%

A% B
— o~ iR - AR EATE & o SR

OB F T o g™

BT AMEE-_ LT ERETXBATES TR LM
B kBmmEE - RN REEIHB - ERREN T
B REHEH—ANOEMR-P—TE  ASRAELH  #e
WRAERBTHARTHELN  LAXHOBHFLEEASHNE
B HAEIELEYeXHETHE WL —RARDEBEEEM Y

Charles M. Elson, Director Compensation and the Management-Captured Board—
The History of a Symptom and a Cure, 50 SMU L. REV. 127, 136 (1996).
Id. at 138.
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National Loan & Investment Co. v. Rockland Co., 94 F. 335, 337 (8th Cir. 1899);
ROBERT W. HAMILTON, THE LAW OF CORPORATIONS—IN A NUTSHELL 222 (3d ed.
1991); Elson, supra note 1, at 136.

ROBERT CHARLES CLARK, CORPORATE LAW 191 (1986); HARRY G. HENN & JOHN R.
ALEXANDER, LAWS OF CORPORATIONS AND OTHER BUSINESS ENTERPRISES 665 (3d
ed. 1983); HAMILTON, id. at 222; Elson, supra note 1, at 139; Harwell Wells, “No
Man can be Worth $1,000,000 a Year”: The Fight over Executive Compensation in
1930s America, 44 U. RICH. L. REV. 689, 695 (2010).

William Meade Fletcher, Fletcher Cyclopedia of the Law of Corporations: § 2112.
Right of officers who are directors to compensation in absence of express provi-
sion—Common law rule, SA FLETCHER CYyC. CORP. § 2112 (2012) (“The common-
law rule preventing the payment of compensation to directors in the absence of an
express agreement or provision allowing compensation[1] was applied when the di-
rectors filled other offices.”).

Lofland v. Cahall, 118 A. 1, 3 (Del. Ch. 1922) (“These general principles are so
well settled, it is not deemed necessary to cite cases to support them. It may be
said, however, that some courts have held, that in order that a director may receive
compensation for extra services, there must have been an express contract, and oth-
ers have held that an agreement to pay for such services may be implied. The for-
mer is regarded as the strict rule, and is adhered to in a number of jurisdictions,

while the latter is termed the more liberal rule, and has been recognized in some
states.”). Michigan + New Jersey » Oklahoma< = 7[[1£ ﬁ?’éf‘d"ﬁjﬁl% HH o see
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Fletcher, id.

Holmes v. Republic Steel Corp., 69 N.E.2d 396, 403 (Ohio C.C.P. 1946) (“The fact
is, however, that in the active and actual business transactions of the world,
many officers of corporations, who are also members of their boards of direc-
tors, spend their time and their energies for years in the interest of their corpo-
rations, and greatly benefit the owners of their stock, under agreements that
they shall have just, but indefinite, compensation for their services. We are
unwilling to hold that such officers should be deprived of all compensation be-
cause the amounts of their salaries were not definitely fixed before they entered
upon the discharge of their duties. ... the conclusion that this is the true rule:
Officers of a corporation, who are also directors, and who, without any agree-
ment, express or implied, with the corporation or its owners, or their represen-
tative, have voluntarily rendered their services, can recover no back pay or
compensation therefor ... But such officers, who have rendered their services
under an agreement, either express or implied, with the corporation ... that they
shall receive reasonable, but indefinite, compensation therefor, may recover as
much as their services are worth ....”). =~ » % 5 Fé” EVETH VU AR N Y
5@kﬁ’%F@H%Wﬁ$% S B P B R %puﬁ
i+ » see JESSE H. CHOPER & MELVIN A. EISENBERG, CORPORATIONS 71 (15th ed.
2005) (“A director who also serves as an officer or employee of the corporation is
entitled to compensation for such services—even if the rate of compensation is not

set in advance.”).
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B EEFANREEENE FRERGHE N\%T&Zﬂ
= o

) # = o

MY HE TG ENS R TEREERBEEs
BREMHEE c RAUK  BAAYBRTEETLERH - AR
W EERTREEZNH RN R EFREZRS ERAY
2 {8 (quantum meruit) o CHEM VAL B EFERGLES

ﬂr{ ’ f' G- 19207 IJ’EJ' T H A &b - see Elson, supra note 1, at 138
(“First of all it was not uncommon for directors to receive some kind of ‘nominal’
payment for their attendance at board meetings—usually a gold double ecagle
(worth twenty dollars) placed in front of their seats at each board meeting.”).

Id. at 138-39 (“[T]here was probably some ‘unstated’ compensation that directors
received for board service. This form of compensation included such things as ‘lu-
crative tips—advance information—concerning proposed stock manipulations, con-
solidations, mergers, stock split-ups, opportunities to be included in preferred stock
lists and to share in ground-floor stock subscription.” Thus, the ability to engage in
lucrative insider trading was a reward for faithful board service.”).

10 1 JaAMES D. Cox, THOMAS LEE HAZEN & F. HODGE O’NEAL, CORPORATIONS 11.2-
11.3 (1998) (“Courts traditionally have been reluctant to imply contracts for direc-
tor compensation. It has long been a presumption at common law that directors
serve without pay. They cannot recover on an implied contract for the reasonable
value of their services because both custom and their fiduciary relationship repel
any implication that official services are to be paid for. This presumption also ap-
plies to executive officiers such as president, vice president, secretary, and treas-
urer, who are no entitled to recover compensation for performing the ordinary du-
ties of their office as directors in the absence of an express agreement. Similarly,
no claim will lie in an action for quantum meruit.”); HENN & ALEXANDER, supra
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note 4, at 665; HAMILTON, supra note 3, at 222.
Lofland v. Cahall, 118 A. 1, 3 (Del. Ch. 1922) (“A contract to pay compensation

for such services must be made with directors, or other proper corporate officers

11

who have no personal interest, directly or indirectly, in the contract, and who are
competent to represent the company in the transaction.”).

CHOPER & EISENBERG, supra note 7, at 71; Lofland v. Cahall, 118 A. 1, 3 (Del. Ch.
1922).

Lofland v. Cahall, 118 A. 1, 3 (Del. Ch. 1922). bylawsf'1 2 Fi'ﬁg“llm{%[%ﬂzp} )
SRR R R FEAS T 0 see William Meade Fletcher, Fletcher Cyclope-
dia of the Law of Corporations: § 4166. Definition, functions and nature, 8
FLETCHER CYC. CORP. § 4166 (2012) (“Bylaws that are unanimously enacted by all

12

13

the shareholders of a corporation may be construed as shareholders’ agreements.”).
BB TIUE SN F{Jiiﬁ Section 10.20%4 3 » JRUH||_FAEF FT B E Fﬁi“d‘éj fth el
Yo PR Y ERIT @) A i SOR L bylaws © (D) 9]
‘?”14 g > ?Jﬂﬁ F*rfal f’KE'Tfl‘/ i 1Fbylaws @ (1) ° F[Jﬁ'ﬁfé + Section 10.21 » ﬁ‘}
Section 10.22 CUIE S I ) K] IS HTE5 fﬂlﬁﬁ’fﬁﬁ&ﬁ“ﬁﬁﬁ CE @)
Be g g il Ebylawsi o PV AIEE S0 T 0 B [l bylaws
H el

Lofland v. Cahall, 118 A. 1, 3 (Del. Ch. 1922).

CHOPER & EISENBERG, supra note 7, at 71.

14
15

1 . . .
6 1d. (“Where the services rendered are beyond the scope of normal duties of a direc-

tor, ... (e.g., a member of the board travels cross-country to investigate possible

corporate business opportunity).”)
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17 Lofland v. Cahall, 118 A. 1, 3 (Del. Ch. 1922) (“They have no right to compensa-

tion for services rendered outside their duties as directors unless there had been an
express contract to pay for such services, or, as some cases hold, unless the ser-
vices were clearly outside their duties as directors and performed under circum-
stances sufficient to show that it was understood by the proper officers, as well as
by the directors claiming compensation, that the services were to be paid for by the
corporation.”).

18 Wells, supra note 4, at 696-97.
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19 Elson, supra note 1, at 139-40.
20

Carl T. Bogus, Excessive Executive Compensation and the Failure of Corporate

Democracy, 41 BUFE. L. REv. 1, 9-10 (1993).

21
Elson, supra note 1, at 141.

22 1d. at 143-44.
23

B REABLETY H 2 FilE Section 8.11. ﬁaljﬂiﬁ STRE o
24 Elson, supra note 1, at 145-46.

2 1d. at 146.
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26 Id. at 147.

Id. at 147; Joy Sabino Mullane, Perfect Storms: Congressional Regulation of Ex-
ecutive Compensation, 57 VILL. L. REv. 589, 606 (2012); Bogus, supra note 20, at
10.

Mullane, id. at 610-11.

Id. at 614-15.

Id. at 612.

1d. at 606.

Id. at 615.
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28
29
30
31
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33
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Fletcher Cyclopedia of the Law of Corporations: § 2125. Power of directors—To
set their own compensation as directors, SA FLETCHER CyC. CORP. § 2125 (2012)
(“When a director knows of the existence of a bylaw requiring salaries to be fixed
by the board of directors, he or she cannot recover a salary that is neither fixed nor
ratified by the board.”).

FRPEYELAEH » Y[ICalifornia ~ Georgia ~ Kansas ~ Kentucky ¥ Minnesota %™/ [[ 3
[% > see William Meade Fletcher, Fletcher Cyclopedia of the Law of Corporations:

34

§ 2121. State statutes, bylaws and charter provisions respecting executive compen-
sation, SA FLETCHER CycC. COrP. § 2121 (2012).

William Meade Fletcher, Fletcher Cyclopedia of the Law of Corporations: § 2118.
Implied contracts to pay for executive services and quantum meruit recovery—
Governing law in federal court, SA FLETCHER CYC. CORP. § 2118 (2012) (“In de-
termining these matters, the federal courts are governed by the law of the state in

35

which they are sitting.”).

William Meade Fletcher, Fletcher Cyclopedia of the Law of Corporations: § 2113.
Implied contracts to pay for executive services and quantum meruit recovery, SA
FLETCHER CycC. CORP. § 2113 (2012).

36
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101 MBCA § 8.11: “Unless the articles of incorporation or bylaws provide otherwise,

the board of directors may fix the compensation of directors.”

02 8 Del. C. § 141(h): “Unless otherwise restricted by the certificate of incorporation
or bylaws, the board of directors shall have the authority to fix the compensation of
directors.”

103 McKinney’s Business Corporation Law § 713 (e): “Unless otherwise provided in
the certificate of incorporation or the by-laws, the board shall have authority to fix

the compensation of directors for services in any capacity.”
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HENN & ALEXANDER, supra note 4, at 666 ( " PNELE Hi F"I?FEI‘FJI"E EI‘JEG = F
H Fil P (P52 2t Rl A HEUi TTRJIT’/*%“—/IJ £ JEH P RGP
VEYTE ?F‘,E‘aﬂ F\I%F”%F”iﬁlﬁh 't J;F{, %% - | “Since directors are

subject to very substantial duties, reasonable compensation to them, especially

109

110

when they are neither substantial shareholders with a financial stake in the enter-

prise nor officers receiving compensation in such capacity, certainly can be justi-
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JEFFREY D. BAUMAN, ELLIOTT J. WEISS & ALAN R. PALMITER, CORPORATIONS LAW
AND POLICY — MATERIALS AND PROBLEMS 777 (5th ed. 2003) ( r%’% B Yy
KR A3 RS H A ORI S IO L) R
4 o | “In theory, the compensation package is designed to minimize agency
costs by aligning the executive’s interest with those of other shareholders and
thereby to maximize shareholder value. ”) ; 1 Cox, LEE HAZEN & O’NEAL, supra
note 10, at 11.2 ( T4 Iﬂﬂ?;ﬁ'”ﬂi AT H RS 0D (RS A e 1 “A
well designed and thoughtful compensatlon arrangement provides incentives for
managers to reduce the agency costs ...” ) ; THOMAS W. JOO, CORPORATE GOVERN-
ANCE: LAW, THEORY AND PoLICY 525 (2d ed. 2010). ( F%'Fu iR ETH P
SECH | rQFI Ve D PR A e | “In theory, executive compensation, when
used effectlvely, can reduce agency costs ...”) [[/BaumanZ" §Jf" ’ /’ELFIF
[ SRS 4 o il = tﬁﬁ » id. (“Because the evidence as to Whether agency costs
are actually reduced through compensation systems is not conclusive, the debate is
likely to continue in the future.”)
HENN & ALEXANDER, supra note 4, at 666; Elson, supra note 1, at 143. ( Tty
PP PR BT B N R R R T SR
APAE F =i > (It % ﬁﬂ?‘]ﬂgﬁ%@?{%{fﬁ o | “Other reasons for deem-

ing increased remunerations desirable include the fact that legal liability may jeop-
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ardize the director’s personal fortunes. There have been many cases where, even
after his death, his estate has been involved in litigation for years.”) ;/[[f ¥
o IFES6 P78 TS AR RAE R A Jﬁ%fé g4
F‘"T ’ j'ﬁ'lﬁﬁﬁiﬁﬁiﬁiﬁ%ippzﬂ o B[ H"l% ’ E':iiﬁe" 7F'£I ’ E
208 » 2009F 2F| o
Joo, supra note 111, at 525. ( ri’ﬁf iR ET B PE = F{' T R
F[J FYSETFIAZ! o | “In theory, executive compensation, when used effectively, can ...
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A Study of the Quantum Meruit
Claim of the Director of a
Company Limited by Shares

Mean-Sun Dai*

Abstract

Although Article 196 I of the Company Act provides the determin-
ing procedure of a director’s compensation, may a director file a quan-
tum meruit claim without this procedure? Regarding this question, prac-
tices and scholarship in Taiwan are in sharp disagreement. According to
the U.S. legal regime, in order that a director may receive compensa-
tion, there must have been an express contract. According to the Japa-
nese legal regime, the prevailing opinion is that without the legal pro-
cedure, a director cannot receive compensation. This study thinks that
the issue whether a director has a quantum meruit claim only occurs in
the following situation: a director had an agreement of receiving com-
pensation with the company, he was elected as director at a sharehold-
ers’ meeting without adopting a resolution to give him compensation,
he claimed compensation to company before assuming that post. Ac-
cording to Article 547 of Civil Law, a director should possess a right to

claim compensation from the company. But, in order to establish good
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corporate governance, a better solution may be to modify the current
Company Act so as to provide that a director should have a right to

claim compensation.
Keywords: Compensation, Quantum Meruit Claim, Director, Compensation

Committee, Separation of Ownership and Control, Implied

Compensation
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