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315 (2d ed. 2001).
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6 Courtney & Fairbairn Ltd. v. Tolaini Brothers (Hotels) Ltd., [1975] 1 WLR 297.
Cited in Cohen, supra note 1, at 36.
[1992] 2 AC 128, 138. Cited in Cohen, supra note 1, at 37; SAMUEL, supra note 74,
at 314-15; Carlos Bollen, Enforcement of the Duty to Carry on Negotiations:
(Should It Be) a Possibility in Europe or Not?, in SPECIFIC PERFORMANCE IN
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CONTRACT LAW: NATIONAL AND OTHER PERSPECTIVES at 237 (Jan Smiths, Daniel
Haas & Geerte Hesen eds., 2008). {E[EZ2EH » JLEIARE 2 ILIEFHE 5
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FEE F - See HEIN KOTZ & AXEL FLESSNER, EUROPEAN CONTRACT LAW 41 (1997).
BGH, 10 July 1970, cited in BEALE ET AL., supra note 40, at 436.
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81 jansEn & ZIMMERMANN, supra note 9, at 368. gV (- i - (7 HL Ly I?f’r‘ﬁ
SR %ﬂqi . "N‘E‘GTV?'%#’L T Fjsfﬂgrg’?ﬁfﬁ'ﬁlﬁ'ﬂ B A U R AT
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OLE LANDO & HUGH BEALE EDS., PRINCIPLES OF EUROPEAN CONTRACT LAW, Parts I
and II, 190, Illustration I (2000).
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84
8

+ % ﬁjﬂ‘%ﬁ#fl CARTWRIGHT & HESSELINK EDS., supra note 34, at 21.
Id. at 24-25.
Id. at 28-32.
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8 Id. at 32-36.
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-252—-



———%H HEHtigd hd YA ERF> A4 39

S EBE LA BB ETHY  ARREHLGELEY
WAIE B EM - THRIE "WML ER S, (proprietary
estoppel ) - T F 2 EH - BEAL R FREERE 2 2 H
PR Bk 4R R ST S TE AR RS o

B sl TEEETHNE, AR THERABAH
BOEBLNEGHEE  ERAGEEA MAKHEBERE -
Wb WAL TEB EEE (R R R LA
WE) > TEBEZRBETHLY  FHEREELSRE LA
FEmEERA LR FED

BATZ HEEANEFMETEMAETHEOGEE  HEEHE
DEHEEHEE ALK #ETEARNZRERA - B8
Mz SEALEAREETEZIET - Rz BEENARGY
LW EER  ARRARNHEBLEEALARERE - REEA
HEUERERABZ T EMRERMAR - FERLEETE -
ERES  BREEREUBRLIEIRIAT  CEARBANEE
TNEHENHES  BARY EBERE  WEEALTUTRE
ROEMZ 7k 4 E AR IFER LR P 18415 DB B 2
BREE -

ERABERGZEE U TEEEIMYE, B WE
ABHRERABZEERY HBHEERKREARSEHHE
iy %R HELELRAGERS AR A E B
HrEHHSZHWEE TEUEAZFRZHE BT —#

%I ar 66-69. T o Wi N MEFILY FE 0 B B g
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FLHOGG, supra note 5, at 189.
CARTWRIGHT & HESSELINK EDS., id. at 75-76.
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1 Cour d’appel de Versailles, 5 March 1992, cited in BEALE ET AL., supra note 40, at
429.
CARTWRIGHT & HESSELINK EDS., supra note 34, at 119-20.
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Id. at 122-23.

Cass Com, 26 November 2003, cited in BEALE ET AL., supra note 40, at 430. [F]Z7
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BEALE ET AL., supra note 40, at 433.
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The Liability of Culpa in
Contrahendo and Its Remedies

Tsung-Fu Chen’
Abstract

This paper is intended to explore and establish a clear liability
system of culpa in contrahendo with its remedies through the analysis
of a variety of court cases announced by the courts in Germany, France,
England, the US, Netherlands, Japan, etc.

This paper points out that the foundation of culpa in contrahendo
is based on the reliance theory. The cases handled by the courts in
continental law countries are dealt with by English courts in the
application of proprietary estoppel and promissory estoppel, with a
similar result to the European courts.

It is argued that the cases concerning personal injury that raises the
liability of culpa in contrahendo in German law should be regulated by
the law of tort. Where a person has no intention to enter into a contract
while undergoing negotiation, he/she shall be held liable under both
culpa in contrahendo and the law of tort. In the case of breaking off
negotiations, the defendant is liable for reliance damages in principle,
with expectation damages in exceptional cases.

In the cases of mutual mistake (i.e., hidden discord) and those of
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contracts short of formative requirements, the defendant is liable for
reliance damages. Nonetheless, the aggrieved party is entitled to claim
specific performance or expectation damages where both parties of
negotiation have reached an agreement on the essential contents of a
contract, even if the formative requirements are lacking.

In terms of article 245-1 of the Taiwan Civil Code, some revisions
should have been taken due to its limited scope of the application over
the culpa in contrahendo cases. For instance, it is unconvincing for this
article to make a distinction between the non-existence and invalidity of
a contract, with the latter not subject to the application of this article.
Further, it is also untenable for the defendant to escape from the
liability merely because the claimant is at fault in believing the validity
of a contract. It is suggested that such provisions should be revised to

cover more cases of culpa in contrahendo.

Keywords: Culpa in Contrahendo, Reliance Principle, Estoppel, Reliance
Interests, Personal Injury, Confidential Duty, Freedom of
Contract, Breaking off Negotiations, Mutual Mistake, Formative
Requirements
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