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61 Del. § 102(b)(7) (“In addition to the matters required to be set forth in the certifi-

cate of incorporation by subsection (a) of this section, the certificate of incorpora-
tion may also contain any or all of the following matters: A provision eliminating
or limiting the personal liability of a director to the corporation or its stockholders
for monetary damages for breach of fiduciary duty as a director, provided that such
provision shall not eliminate or limit the liability of a director: (i) For any breach
of the director’s duty of loyalty to the corporation or its stockholders; (ii) for acts
or omissions not in good faith or which involve intentional misconduct or a know-
ing violation of law; (iii) under § 174 of this title; or (iv) for any transaction from
which the director derived an improper personal benefit. No such provision shall
eliminate or limit the liability of a director for any act or omission occurring prior
to the date when such provision becomes effective. All references in this paragraph
to a director shall also be deemed to refer to such other person or persons, if any,
who, pursuant to a provision of the certificate of incorporation in accordance with §
141(a) of this title, exercise or perform any of the powers or duties otherwise con-

ferred or imposed upon the board of directors by this title.”).
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2 O [iIRET 0 FIS13 52 ¢ 14 Fi2Ts -
MBCA § 8.01(b) (“All corporate powers shall be exercised by or under the author-
ity of the board of directors of the corporation, and the business and affairs of the
corporation shall be managed by or under the direction, and subject to the over-
sight, of its board of directors, subject to any limitation set forth in the articles of
incorporation or in an agreement authorized under section 7.32.”).

22 MBCA § 8.01, OFFICIAL COMMENT para. | & 2.

DGCL § 141(a) (“The business and affairs of every corporation organized under
this chapter shall be managed by or under the direction of a board of directors, ex-
cept as may be otherwise provided in this chapter or in its certificate of incorpora-
tion. If any such provision is made in the certificate of incorporation, the powers
and duties conferred or imposed upon the board of directors by this chapter shall be
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exercised or performed to such extent and by such person or persons as shall be
provided in the certificate of incorporation.”).

ERNEST L. FOLK, The DELAWARE GENERAL CORPORATION LAW 54 (1972); citing
from Edward P. Welch & Robert S. Saunders, Freedom and Its Limits in the Dela-
ware General Corporation Law, 33 DEL. J. CORP. L. 845, 851-52 (2008).

Welch & Saunders, id. at 849-50.

See Frank H. Easterbrook & Daniel R. Fischel, The Corporate Contract, 89
CoLuM. L. REV. 1416, 1417 (1989).

See Gordon Smith, Matthew Wright & Marcus Kai Hintze, Private Ordering with
Shareholder Bylaws, 80 FORDHAM L. REV. 125, 127-28 (2011).

DGCL § (“202(b) A restriction on the transfer or registration of transfer of securi-

70

71

72

73

74

ties of a corporation, or on the amount of a corporation’s securities that may be
owned by any person or group of persons, may be imposed by the certificate of in-

corporation or by the bylaws or by an agreement among any number of security
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DEBRBEHNT FZHE

% B A% £ )\ 5] 7% ( Model Business Corporation Act, MBCA ) %
8.03@ M NAFEEARTUERAMES T2 AFkE
TR A8 2 7 N 2 o RMEE 7 (Official Comment ) 31
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110 [id 7w s b S A ot FIH? FIgt o E R EAY ) E) Virginia, Massachusetts, West
Virginia, Indiana, South CarolinaZ™ » #4559 J537 1] o [§])[IVirginia 13.1-855.
Number and election of directors. (A. A board of directors shall consist of one or
more individuals, with the number specified in or fixed in accordance with the by-
laws, or if not specified in or fixed in accordance with the bylaws, with the number
specified in or fixed in accordance with the articles of incorporation. The number
of directors may be increased or decreased from time to time by amendment to the
bylaws, unless the articles of incorporation provide that a change in the number of
directors shall be made only by amendment of the articles of incorporation. B. The
members may adopt a bylaw fixing the number of directors and may direct that
such bylaw not be amended by the board of directors. C. The articles of incorpora-
tion or bylaws may establish a variable range for the size of the board of directors
by fixing a minimum and maximum number of directors. If a variable range is es-
tablished, the number of directors may be fixed or changed from time to time, with-
in the minimum and maximum, by the members or the board of directors. However,
to the extent that the corporation has members with voting privileges, only the
members may change the range for the size of the board of directors or change
from a fixed to a variable-range size board or vice versa.)

m MBCA § 8.03(a) (“A board of directors must consist of one or more individuals,

with the number specified in or fixed in accordance with the articles of incorpora-

tion or bylaws.”).
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AzBH" HEAEEREEEC T MM ESE R NEKE

12 MBCA § 8.03(b) OFFICIAL COMMENT.
113

2000F [Z3E i FYMBCA § 8.03(b) (“If a board of directors has power to fix or

change the number of directors, the board may increase or decrease by 30 percent

or less the number of directors last approved by the shareholders, but only the

shareholders may increase or decrease by more than 30 percent the number of di-

rectors last approved by the shareholders.”).

14 See ROBERT HAMILTON, THE LAW OF CORPORATIONS 305 (5th ed. 2010).

15 F 3 VMBCA § 8.03(b) (“The number of directors may be increased or decreased
from time to time by amendment to, or in the manner provided in, the articles of
incorporation or the bylaws.”).

MBCA § 8.03(b) OFFICIAL COMMENT.

17 See 12 U.S.C. 71a.
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118 See 12 CFR 7.2007.

South Carolina § 33-8-103 ((a) A board of directors consists of one or more indi-
viduals with the number specified in or fixed in accordance with the articles of in-
corporation or bylaws. (b) In the case of a corporation which is not a public corpo-
ration, if a board of directors has power under the articles of incorporation or under
a bylaw provision to fix or change the number of directors, the board may increase
or decrease by thirty percent or less the number of directors last approved by the
shareholders, but only the shareholders may increase or decrease by more than thir-
ty percent the number of directors last approved by the shareholders....).

120 DGCL § 141(b) (“...The number of directors shall be fixed by, or in the manner
provided in, the bylaws, unless the certificate of incorporation fixes the number of
directors, in which case a change in the number of directors shall be made only by
amendment of the certificate....”).

121 MBCA § 8.10.
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122 DGCL § 223 (“(a) Unless otherwise provided in the certificate of incorporation or

bylaws: (1) Vacancies and newly created directorships resulting from any increase
in the authorized number of directors elected by all of the stockholders having the
right to vote as a single class may be filled by a majority of the directors then in of-
fice, although less than a quorum, or by a sole remaining director; (2) Whenever
the holders of any class or classes of stock or series thereof are entitled to elect 1 or
more directors by the certificate of incorporation, vacancies and newly created di-
rectorships of such class or classes or series may be filled by a majority of the di-
rectors elected by such class or classes or series thereof then in office, or by a sole
remaining director so elected....”).

123 N.Y. BSC. LAW § 705 (“(a) Newly created directorships resulting from an increase
in the number of directors and vacancies occurring in the board for any reason ex-
cept the removal of directors without cause may be filled by vote of the board...(b)
Unless the certificate of incorporation or the specific provisions of a by-law adopt-
ed by the shareholders provide that the board may fill vacancies occurring in the
board by reason of the removal of directors without cause, such vacancies may be
filled only by vote of the shareholders....”).

124 HAMILTON, supra note 114, at 312.
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The Boundary of the Anatomy
of Articles of Incorporation:
Cases of Anti-Takeover Provisions

Kai-Lin Fuang -~ Te-Fang Chu
Abstract

Taiwan Company Law has long been perceived as a mandatory
statute instead of an enabling one in practice. However, the increasing
global competition coupled with rapidly changing technology call for
more flexibility in corporate law. But where the boundary is not an easy
question to answer. This paper aims to propose a framework for evalu-
ating the validity of articles of incorporations. Among others, authors
suggest principles of corporate law, the corporate control market, the
protection of minority shareholders, and the compatibility between dif-
ferent national policies and laws be considered.

The paper further analyzes two articles of incorporation: one is the
limit of the directorship of a shareholder, and the other is a variable-
range for the size of the board of directors. While the competent author-
ity has accepted their validity, authors suggest differently. By using the

framework of evaluation set forth in this paper, authors argue that these

Professor of Law, National Chengchi University; J.D. Columbia University, U.S.A.
Associate Professor of Law, National Chengchi University; J.S.D University of
California, Berkeley.
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two articles not only violate the well-established principles of the Tai-
wan Corporate Law (i.e., the free transferability of shares and the man-
datory cumulative voting system), but also destroy the market for cor-

porate control.

Keywords: Articles of Incorporation, Anatomy of Corporate Law, Mandatory
Rule, Enabling Rule, Path Dependence, Anti-Takeover Devices,
Non-Competition Clause, Cumulative Voting System
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