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2006).
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See, e.g., Gheewalla, 930 A.2d at 99; Stone v. Ritter, 911 A.2d 362, 370 (Del.
2006); Mills Acquisition Co. v. MacMillan, Inc., 559 A.2d 1261, 1280 (Del. 1989);
Revlon, Inc. v. MacAndres & Forbes Holdings, Inc., 506 A.2d 173, 179 (Del.
1986).

Production Resources v. NCT GROUP, 863 A.2d 772, 787 (Del. Ch. 2004).
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Michael C. Jensen & William H. Meckling, Theory of the Firm: Managerial
Behavior, Agency Costs and Ownership Structure, 3 J. FIN. ECON. 305, 310-11
(1976).

Eugene F. Fama & Michael C. Jensen, Separation of Ownership and Control, 26
J.L. & Econ. 301, 302-03 (1983).

10 Id. at 303.

1 E. Norman Veasey & Christine T. Di Guglielmo, What Happened in Delaware
Corporate Law and Governance from 1992-2004? A Retrospective on Some Key
Developments, 153 U. PA. L. REv. 1399, 1431 (2005).
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161 U. PA. L. REV. 1907, 1957 (2013).
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Paramount Communications, Inc. v. Time Inc, 571 A.2d 1140, 1150 (Del. 1989).
TW Services, Inc. v. SWT Acquisition Corp., 1989 WL 20290, at *7 (Del. Ch.
1989).

BRI MUK I N SRR ] RS
OIS Ry L ULPS G - 5 7 ORI A A i ()
SISl 0 KL 3 PSRRI ) AR Al - e S
BT A 5 SO 2R A 2 ) (8 T IR e R F 2 240
2FIRESTH IR - RS Time R A+ B RN B G e
gt

William T. Allen, Ambiguity in Corporation Law, 22 DEL. J. CORrpP. L. 894, 896
(1997).

Leo E. Strine, Jr., Our Fundamental Corporate Governance Question We Face:

15
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Can Corporate be Managed for the Long Term Unless Their Powerful Electorates
Also Act and Think Long Term?, 66 BUs. Law. 1, 2 (2010). Tfﬂ%?ﬁﬁﬂﬁl’:% » R
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18 See, e.g., Katz v. Oak Industiries, Inc., 508 A.2d 873, 879 (Del. Ch. 1986); Gantler

v. Stephen, 965 A.2d 695, 706 (Del. 2009); See also Jack B. Jacobs, “Patient
Capital”: Can Delaware Corporate Law Help Revive It?, 68 WASH. & LEE L. REV.
1645, 1647 (2011); J. Travis Laster & John Mark Zeberkiewicz, The Rights and
Duties of Blockholder Directors, 70 Bus. LAW. 33, 49 (2015). Eﬂﬁ‘é_’(%”[ﬂr e P
“EJ?LFIJ‘LP% ?ﬁ?ﬁrﬁ%ﬁ » see K. J. Martijn Cremers, Saura Masconale & Simone M.
Sepe, Commitment and Entrenchment in Corporate Governance 61 (2015),
available at http://papers.ssrn.com/id=2679356 (last visited: 2016.05.25).

Gantler, 965 A.2d at 706.

See generally Randy J. Holland, Delaware Directors’ Fiduciary Duties: The Focus
on Loyalty, 11 U. PA. J. Bus. L. 675, 700 (2009). f[1< ¥ @[ 2 (LB - #
0 (TR A ] P LN o 17 0 F1178-196 > 20075 97 -
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22 E. Norman Veasey & Christine T. Di Guglielmo, How Many Masters Can a
Director Serve? A Look at the Tensions Facing Constituency Directors, 63 BUS.
Law. 761, 767 (2008).
Credit Lyonnais Bank Nederland, N.V. v. Pathe Communications Corp., 1991 WL

277613, at * 34 n. 55 (Del. Ch. Dec. 30, 1991).
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Production Resources, 863 A.2d at 788.

U B T 2 I U S R L L e
iﬁf‘i}[ﬁ’iﬂ Fre ymg, ﬁ‘/l_ﬁihjf: 17 (business reorganization ) pjﬂ—j%ﬁr N ’f[J
i (break-up) ;5 2.5 [fl'r‘ELIS‘“EEF; PN Y N f Li PR P E?WE[, B
PR P 2 '/F‘IJ” 2RE S W}H”Eir’?iﬁ‘ﬂi@“ f,ﬁ‘ﬁ”ﬁi (sale or
change of control) Y% pb > 1EF, % pb i Vg f[ (9T ph B 2R I
[ R gy e ffRE 55 [l i E'IJF/*W PLF T ’r“ﬁ‘fﬂffﬂﬁﬁy&“rﬁﬁ‘/?ﬁi (Arnold
v. Society for Saving Bancorp, Inc., 650 A.2d 1270, 1290 (Del. 1994)) - ;%&— H
I - 5 LAY 2 R R A
4 71 A [ Revion/QVC Doctrine V 5 - Jf[Eﬂ Bl Ik ?ﬁﬁ,x 871 »
F1169-170 » 2013 9F] -

Bernard S. Sharfman, Shareholder Wealth Maximization and Its Implementation
under Corporate Law, 66 FLA L. REv. 389, 412 (2014); Eric J. Gouvin, Resolving
the Subsidiary Director’s Dilemma, 47 HASTINGS L.J. 287, 300 (1996).

Revlon, Inc. v. MacAndrews & Forbes Holdings, 506 A.2d 173, 177-79 (Del.
1985).
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29 Id. at 182.

30 Id. at 185.

31 Stephen M. Bainbridge, The Geography of Revlon-Land, 81 FORDHAM L. REV.
3277, 3292 (2013).

32 TW Services, 1989 WL 20290, at *7.

3 Sean J. Griffith, Deal Protection Provisions in the Last Period of Play, 71

2 FOorRDHAM L. REV. 1899, 1957 (2003).
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35 Laster & Zeberkiewicz, supra note 18, at 49-50.

36 Klaassen v. Allegro Development Corporation, 2013 WL 5967028, at *11 (Del. Ch.

Nov. 7, 2013).
Phillips v. Insituform of North America, Inc., 1987 WL 16285, at *10 (Del. Ch.

Aug. 27, 1987).

38 Weinberger v. UOP, Inc., 457 A.2d 701, 704 (Del. 1983).

39 Id. at 705.
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47
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Mendel v. Carroll, 651 A.2d 297, 305-06 (Del. Ch. 1994).

DEL. CODE ANN. tit. 8, § 151(a).

WILLIAM W. BRATTON, JR., CORPORATE FINANCE — CASES AND MATERIALS 608
(7th ed. 2012).

Charles R. Korsmo, Venture Capital and Preferred Stock, 78 BROOK. L. REV. 1163,
1171 (2013).

Marcel Kahan & Edward B. Rock, When the Government is the Controlling
Shareholder, 89 TEX. L. REV. 1293, 1299-1300 (2011).

Steven Davidoff Solomon, With His Magic Touch, Buffett May be Irreplaceable for
Berkshire (2013), available at http://dealbook.nytimes.com/2013/05/21/buffett-

49

50

51
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BRI AR ES NG HASEERESEAZRETAY &
EaERDRERA B LF LSBT REAMHEY
B FE i aE R (conversion right) 2 %8 Al £ & H N F BB X
R al ALt BN E,ZEF  SENMGHESRE S
# (liquidity preference ) ##l - 75 /N 5] % 4 T~ {£ 15 43 LU 45 % 4 FE 7
BB E E k3

BAMERATRTHEABEER  RUEREEEER
i M A T AL R R AR A EREE - MAATI RS
ZFED o Pl ES AR EA (BABER) - ¥RHRY
ZERERBEFEE  EHBKLELEE X2 RNELE B
B RARESIHEERETARANTSERATE - TEH
BHTERI BB BHTREDASFESAEEZ ALY (¥
BB M EAFRRET—BWHE Z—F @ AdbH
THREAKEELEZER (FWATEH AN ENSRRIZA - %
THRBUEBREATR  EXEFEERYE TANEES)
AR RSB ELAE TR - BE  KRBAREEFREZ S

with-his-magic-touch-may-be-irreplaceable/?_r=0 (last visited: 2015.06.20).
52 Steven N. Kaplan & Per Stromberg, Financial Contracting Meets the Real World:

An Empirical Analysis of Venture Capital Contracts, 70 REV. ECON. STUDS. 281,
313 (2003).

%3 Jesse M. Fried & Mira Ganor, Agency Costs of Venture Capitalist Control in
Startups, 81 N.Y.U. L. REV. 967, 983 (2006). [&[=1 Y JF*P-JH[HQ V= e Sk
oy Ep AR BB % Bl o See Ronald . GllSOl’l & David M. Schizer,
Understanding Venture Capital Structure: A Tax Explanation for Convertible
Preferred Stock, 116 HARV. L. REV. 874, 901 (2003).

%4 William W. Bratton, Jr. & Michael L. Wachter, 4 Theory of Preferred Stock, 161

U.PA.L.REvV. 1815, 1878-79 (2013).
%5 Ronald J. Gilson, Engineering a Venture Capital Market: Lessons from the

American Experience, 55 STAN. L. REV. 1067, 1085-86 (2003).
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BHAC AR S L RR B RERA RIS REAGT 3
RSN EXTEREFTHEY  WHERLE -

FHWEGI W B ERRMNES TR T EHHE A RE A
B Bk BABRBACES ARG ALTHRALEN K2
P FH B2 ALE o ZeJedwab v. MGM Grand Hotels, Inc. % & -
Kirk Kerkorian# HFMGM/A 5] 69% 7 ¥ 3 % & 74% 7 Asg 4% Bl % - 7
Bally /A 5] Y SEMGM /N 7] #y 3 #2 # - Kerkorian $2 Bally /A 5] 45 2 1) o&
ATHLEHAREE R AR RSN S ERI8ET - B AR
BEBEEIGET - BE AMGMAT 2 AR - %4 A%
| I 2 Kerkorian7e 1} & %15 i 4 e b 36 ok A\ F 34 43 45 51 Il 2
T 3% 3K % P A% %% % i 25 4] 4 (preliminary injunction ) LB 3% % % 2
AT o A EARE ZAllenik B3R & - AbH B IR K I8 W34 T 8 58 I
BEAEZ R G EN  EEHENREE AT THES A
RS ERE AP LEABBEATAEEEHE  SHFEENYE
AR R EER M FR TR EH A B E i
AL AR A R R TR - M BT TR
HEEEE L RR PR R ETR AR AT A TR
5 BEERFBRTELIMTATES - FiAllend & 7 E A
WL EIAEBER L THEREHFRD

%6 See generally Ben Walther, The Peril and Promise of Preferred Stock, 39 DEL. J.
Corp. L. 161, 175-183 (2014); Korsmo, supra note 49, at 1175-79. [[1¥ FH e
B LR PRI AR (Y AT B B 1 F1166-171
2004F 6%| o

57 Jedwab v. MGM Grand Hotels, Inc., 509 A.2d 584, 587, 591 (Del. Ch. 1986).

%8 Id. at 593-94.

59
Id. at 597.

€0 Id. at 600.
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BHE - ERHEARNRAEZEEEN  BTREXTEEZHZ
1% % o % LC Capital Master Fund, Ltd. v. James % ¥ - Francisco
Partners II, L.P.#t Y% B QuadraMed/A 5| © H # QuadraMed/A 5| Z 2 #,
T EAEMESE G  BRARERERKEITREEZBE TR E A
FI R B A - SRAT R A P R R A Rk A T
T DA 3 3 F 2 o (e 6 b AR o % BB A R R 2 BB
F| - Francisco Partners II, L.P.f#QuadraMed /A =] 3% 7% = VL4 J B 2
Akt ] (— 4% 5 B 4 A 161298 38 it ) R DLE & R iE E A
(BR8SETT) W7 - 3% 5 Al 2 WK B 4% 2 & 10 13.7097 %
7% o R 5 - QuadraMed /A & 4 Al 1t ik K % 5 QuadraMed /) =]
FEEEERBERERMAQEOGREY - KT 2 RN E 5 AR
WHZ ARG REN > MASREZWIEEETHIRRE > #
ERRA R EEEES R AECRRE R AR R R
WRBEERAFLRBEES  BREFRAEIREZERTHR
B o $hik o F AR K HyStrine ik F 3 % o A f-QuadraMed A 7] 72
TS PR AR - BT A A IR SRR 1A A - #UR Bl IR I R E 4
TR ZRFE - A E B PR A R I R TR 2 3L
AT 0 FEANBRIL G et A RE - TR T 85 I R R
CEGBTAHBERFEECNHEOES  EFHEFER TSR
AR EE N - FRAFANREEZEF - I AF LR
PR R eI AT AERRERELZLRD  RES
B IR 2 3 i 8 S A A -

61 LC Capital Master Fund, Ltd. v. James, 990 A.2d 435, 440-41 (Del. Ch. 2010).

62 Id. at 439.

63 Id. at 439-40.

o4 1d. at 445.
65

Id. at 448-50. Strinej* El,’j”?’—‘ﬁ H[J?F’,F'F—J R FVERT] S jg'ﬂedwabi%?,’iﬁ IEJI*,ET—‘F*J
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= ERARGARAELARELAHR  EERELEE
t # o # Trados II%E " - Trados/N 7] 54T 4 A f% B2 3 33 A% WY 28 %
B AN ERELLHHBI AR EIAE S
15 LB 4 3t U IR o AT R OO+ A ASDLAF L)
6,000 % o & B - 4 30 B o1 45 B0 B R BLAUAE » B R TR A X
*13% . B EM I H MU Trados NF EE L ENF BB AEZHH
A BARD o AEETrados AT LEEES  H—EE S
% 7 [H Trados A 5] 2t & I Z 28 A 0T~ — & 3 248 W o 2
Bl E e 5 2 Mk 8 ASDLAF AR % — ol A n s
BT 2 B 32 2 4 BT 46 IR T A1 #2 25 4 © % % 8 3 J Trados /A 7] s & DA
Elc 8% — B Al R A B R BN E A ] & EA
BRI M AERR ETrados N T EEHMEY (XFE) AT 2
BERHAMEHGEA T BN o TR A TAZE (entire
fairness ) AT HE - AR MHEUEHFH AL H2BEAENTL 5
(fair dealing ) T # & E4& 4 /A FEF% (fair price) o [F Trados/A 7]
2R RIRIE R A AN E g - BT E B U B
B TR AL ST 2 R MM R 2 e S EUR 3 B
KEE W SHE G2 YR ES R L B E L2 A % R

B ER E1E EA
(S IS
[ﬁj o See id. at 446-47.
In re Trados Inc. Shareholder Litigation, 73 A.3d 17, 20 (Del. Ch. 2013) (“Trados
11”).

Id. at 45-46.

Id. at 46.

Id. at 51-54.

Id. at 54-55.

Id. at 55-56.

ERNEE SR kIR AN e St el U I
E o E Jedwab [T > MGM 2t Fil i A SF I 1 PO RRE By

66

67
68
69
70
71
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AT B R B U (T4 A A FE 7% sk 15 38 % Trados 24
SMHERBIEATFR S - ARDAT N L EEHWSERAT
o LEEMEZEEAET - kP Trados/A 5 # B8 B %
NFREEZ FE  RITARBERTHEN  TREREHFE -
Bl R T S B R ROMN K ] E RE  R E RSE A
BB R ERE  BRVABAEETALANBE - 125
EHZGRER S R E SRR R T A E N F
BAE™ HRARKEEIRTEEL  GRABRFEZ B EHEF
THPBTZZRELRE  EREEFTXFHEENTTAE L
A R R % 2 EEE S R 2 a2 )
ERM TR LT R R 2 A 25 S B A
ZBEBRFME RS REENF AR TR EREEE
THTRER T EB AR - sz BRRMNERFAS
BARBEENNG 2R GRAREY  TEETRAHRZ
— o HEEH R ZEEN - RERE - ETRAELS B
TEREH LR - BRI E H R R RIS B R iR
BEEZZHERALT  LAUERATIHEARY KA HH
BEEZEFEIE  FREARLIMBNER  REEIng
o EAHTE KA EEREERIRELATETEEA

72
73
74
75
76
77

Id. at 62-63, 65.

1d. at 78.

Jedwab, 509 A.2d at 594.

Gaskill v. Gladys Belle Oil Co., 146 A. 337, 339 (Del. Ch. 1929).

Equity Linked, LP v. Adams, 705 A.2d 1040, 1042 (Del. Ch. 1997).

In re Trados Incorporated Shareholder Litigation, 2009 WL 2225958, at *7 (Del.
Ch. July 24, 2009) (“Trados I”).

Leo E. Strine, Jr., Poor Pitiful or Potently Powerful Preferred?, 161 U. PA. L. REV.
2025, 2029, 2032 (2013).

78
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AEEE  MSESLHLERMEY £AHBERES - EREUR
B ERANTEEEFEE HILEETS  BERMNEAEE
T I P R o T T O A R A O R
Flos 2 (23 - EEREY W - AT B REEYAEEE
W HATH A R 5% o

= PR B EREA L[]

BT AFI R R R B A R R R AR AL
Mg EEF R ER o FEESEEARETEY  HLE AT G
TR T B - A B B S B O I 2 T T R T R R
5 BREERIF AT RATERRRE T A - HHEA R F AT ER
ERNGEEATEHRZESTE HHEmEA B T—5 .

LA Alleni® & # Credit Lyonnais % i %4 2 65]% - 28
FHRBUI0EE T MEZEE  FRABTFEET - £t
EREUBEEEE W ABREELAE A B EES0E 2T
(=1250—1200) - K7 E3F 2 249758 £ 7T [ = (5100
1200 ) X25%+0X70%+0X5%) » #HZ AR EEEEF 5T
HR TMEHHEREARR AR Z AR T —REE -

& Trados 11, 73 A.3d, at 55-56.

80 See, e.g., Fletcher Int’l, Ltd. v. ION Geophysical Corp., 2010 WL 2173838, at *1
(Del. Ch. May 28, 2010); Matthews v. Groove Networks, Inc., 2005 WL 3498423,
at *2 (Del. Ch. Dec. 8, 2005); Baron v. Allied Artists Pictures Corp., 337 A.2d 653,

o1 653, 660 (Del. Ch. 1975).
- RPT LR R RS LY S I A
KL E B R A5 AR s
VSR > 1785218 - F1198-211 5 2005 12F] o

82 e —n .

Hrgrshs fLEl - — ~ OFFST -
63 ity ?,ﬁ% pLE (—Jﬁ[ﬂ

Credit Lyonnais, 1991 WL 277613, at * 34 n. 55. F%gl,zsoﬁ'ﬁi AR R [
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EEEEE N EAMNE  MAMNIT RS E  oER
FREH N AWHAEY  HUAFEEYSERWE  BEREP
Frgmltnat  LTAHE - EREENETS - 2EAFEHAN
AHBEMEAHATTRE  BE AT ENRERELERF  HHA
TR TG W AT BEREFY o 5 AT RATH 2 g
BY AR EEREFAAE G RE S FHEARAF
EBHRANEAFEENETEEHERAT AT THELD o
Ve 12 31,9 Credit Lyonnais & Fr8 %005 - Allens: B L FH 7 & @
REEANTEEEL AREWB AT - KL BER IR W
BRI B o AF RIS  ER R MNEAT R
EHNBA FEFTHELWH KBTS AEHEAY - R
EAlenk 2t HEF LGRAERY  EENEAENTHEE
EAHEMUAT AZREHZLEER L TERRIAATAREA 2

DA ’F,Jg.’% I—I%’I/EF '@ﬁ fifl 1, SSSI}“'JJ* 7o [ = (5100%X25%) + (400%X70%) +
(0x5%) )~ F:zl DSOS VA R 2 FIFIE T T R A T
S 250 AR Y R FT S YR R g T
& VRN R TP B RS TR o -
éﬁ"# »IVRUBAREE S 0 108 > FI117 0 20037 65| o S =57 7~ 2l &
0 SRR H A R Y i*#ﬁmF%rﬁﬁﬂ°&e
David A. Skeel, Jr., Rethinking the Line between Corporate Law and Corporate

Bankruptcy, 72 TEX. L. REV. 471 (1994).

8 Henry T. C. Hu & Jay Lawrence Westbrook, Abolition of the Corporate Duty to
Creditors, 107 CoLuM. L. REV. 1321, 1346-47 (2007).

8 Simons v. Cogan, 549 A.2d 300, 304 (Del. 1988); Revion, 506 A.2d at 182. = [s
%ﬂ»%‘f%ﬁiz‘?i N PR IR RS lﬁm f 55 T’Tﬂjrﬁ i See generally Frederick
Tung, The New Death of Contract: Creeping Corporate Fiduciary Duties for
Creditors, 57 EMORY L.J. 809 (2008).

87 See, e.g., Royce de R. Barondes, Fiduciary Duties of Officers and Directors of

Distressed Corporations, 7 GEO. MASON L. REV. 45, 66-71 (1998).
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EE - T — R REET— T RES (FlE1,250% £ 70 8 Fr i
FERE - BERE—EAWMIERLZ - BELTS0E XTI A £
FoOARMEEANISEEYL)  EBLFEFZXARHEEN
% B HAE A G A o fEProduction Resources % F - Strine ik B
TP AmE L BEMEE REAEQARHEET AWEET
MBEREREEH L AR LHEY > MHLEFEEHED -
184 RN o & % i % R = OO F Gheewalla % 7 - %tk
ML TRERL  RAEd  R&EAClearwire N5 FH#EA » £RFAA
BADRNERET IR BEARE  FRELRMRFERARE
FHEWLBFAT - ﬁ%ﬁClearwireL\'ﬂ%?i%%%%%iﬁ%%ﬁ
B BLEEFREAMEZ - BHRMNRBERRRL - FHRAS
u%@%%%%’giﬁﬂ%ﬁ%%’ﬁﬁ%<wwmm>KM$
BEGHEAMNZZATA  LTHAREEZHEATFR 7K A (implied
covenant of good faith and fair dealing ) °' « 2k 3k 1 % ¥ 3 4
( fraudulent conveyance law ) %2 - B BY E i 4 % 4 #] DL [ 5 4
fl HMEBRTZARGZARE MELRTHREARAREREY
ﬁz&jﬁiﬁx?ﬁﬁfﬁzﬁi‘%%ﬂ% CERNEECEEN 1B
L RN B vk R AR A G R AL B (E T SR AR &£ 55 (derivative
action) Z #A| - RO AFHEF ERILAT A KE KA F & AF

88 Credit Lyonnais, 1991 WL 277613, at * 34 n. 55.

89 Production Resources, 863 A.2d at 789.

% Gheewalla, 930 A.2d at 99.

O o s = ool ) (pUIR 1 20 3 5¢~$7ﬁ%5 B ks X
&~ Y B %;%«IM@B# VAP B A6 )
163-173 » 2013F 12F] -

92 T , o s
[V a0 e GLRHH  BE (8 SSh EV TfA  (LRER fLY F
SR SRS > 228K 5 F1153-157 ~ 165-179 » 2014F 12k] o

93

Gheewalla, 930 A.2d at 100-01.
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BoOREAMBEEENRE  EFAAGRATELERE  BEL
ARGHAFNSRAEEZXCRGLEERGHE - EAF HGE
ARBERMEES  AEGEAZAERERAFTRES "HEHE
AZFEL ) UK "THAGRZAEZG ) WERZER  AEFLE
EHEHERTEENE  THHREFEHAHALERENRRT &
WERNFRAMNG  BERLRNKGEREARREANSEE
MERERATERIAAG L AERES - o2 BHAZS
Azt LHERE NMFEEETIARGZLEERFTH L -
T£ Credit Lyonnais % ~ Production Resources % ~ Gheewalla % ¥
AL BHRMNE—FIREZFNBEANNNZLZHAEY  E—F
BRE AR o Bk o ER RN F &R J. Travis Lasteri: B 7
ZO—A % 2 Quadrant v. Vertin% % + # W T4 - RELE™
o RN RMHRZAEZH L RRAFTHENEYE JERM (zone of
insolvency ) 4 - EF 2 R KB TG H AT W
T MAEN®HEREMZNL -
cEWANTNRTEEN GHEANEITRZARGZHEER
o FNARNETARE  BEHEABAFREIREFRRZ
HF| o
CBENNFZEF I THEAREREALTXHLRY -
EFERTACRAEAENZABRGHELSTREA
(residual claimants ) Wz - HAF AH XX EH - EF

4 Gheewalla, 930 A.2d at 103.

9 Quadrant Structured Products Co., Ltd. v. Vertin, 115 A.3d 535, 546-47 (Del. Ch.
2015) (internal citations omitted).
Py ol B 1=~ 585 Credit Lyonnais 4 Fv fﬁ{ B R e R R
(vicinity of insolvency ) =¥ AH[fl[* [ - l’%ﬁfﬁ[? il {FIJ?E}"J SRR
rrLﬁF pe = N TR N e [T FE o See Gheewalla, 930 A.2d at 94.
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BRELCEHEEBR A FE ERFAEREAR
FERMBREER AT 2 &L -
CHETHEHEEHNET EFFREARIREATTERKL
&R
cHFESETERMEERUEEZT A ASEF > BABRRME
NEEZEREKR  EETFTHILTAERME -
CEHEE NN EFWRF AN LN EBEML  BAR
KEASNEAWEALE  MHTAEERRERREALZ
RTERENYES  EFDTENAFFTEERIHE T
BEREARES  MHRARRZERALANEEHR
BV SEE - AT
HULERA TR - AU RN EGEEENE BT A KT &
AR NFRARIREFD LT - FHEL&H > REATRNEFE
BRE (FERARAR) B NEHGEEL L > wWEEHHENF
MBZATRH REABRXSLEEERD AR AT ZEME - ST
EWESTAVE  ERFFEESITATRERS X LWL R M
o REEZ > N EEMNE - FEAZRN 5K EEAS KA K
B E (RRGFZHEHE) - SN ETH RN EE
W BB E AT Bl 2 R eR B E B T AL 2 0 A E] BT Z A %
MERERK L MR EREERENE > KA EHAATREE
ZEA o
A RAEETNRE  AFEHEE KR - L ERAS
KR ETHE W BRE K ERGHET X W - WEFRE A
BRI - RTR AR AP 8 B 4 0 5] 06 A 3 o 38 /D T AR 6 3 A
SRV ZFRZLA o B EAFEFT WSS BRULSERA
BRI EH - HAREATIERR  EFMERZAFMNE - #
BHERBAS L - S8BT TN EFIER LT 240 EAE - AR

jus
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BATAANARGRENEETRTHEREATRAHF L 2H
FIT o IR AR EMEREEEFHRANEEIREH T2
B FTERE G ETIENG R SRR E RER AT
EWp o AEE ABTHEGZHBERS BN BRARE
A R EREAZRR  MGREBRENT R BB (FHEHE
BHEZ) WHA BEZHEGHRE TERAIREHZLEEY
% HERAANTHEWH A BRFERVINER AFHEBL
EHE - AR -

VY9 ~ B eRELELA A E R (R N Z

BN AN SAFE L HIGHE  TEERBRIERFEA - Bk
- S WRAA - TR FEEF - B AREE A E
AMBG  EELTHRAMEUS ZHBAZHGEA > SHZHE
>

BAXBEREAWHL  TURRHERLRMNEAZHNTHE
B RAEAUAT AEERE BEAMEHE (HETHAF
WEREE LGN o ENEE T B G ER TNEHt
PR S  EEHRAEHBAT AT ZHES o

Tl EEAFAELRAERLE TR LM WUERRMNE
Bl R ERAT VR F 25 A RES  FEBE5] 884 B %A

7 Leo E. Strine Jr., The Dangers of Denial: The Need for a Clear-Eyed

Understanding of the Power and Accountability Structure Established by the
Delaware General Corporation Law 50 WAKE FOREST L. REv. 761, 786 n.100
(2015).

98 See, e.g., Lyman Johnson, Unsettledness in Delaware Corporate Law: Business

Judgment Rule, Corporate Purpose, 38 DEL. J. CORP. L. 405, 432 (2013).
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BHEMEARNSEAREA G2 L AR RN EEAT 8
ARTEEERB A2 EH Oy TRETRMAS 2
5 OAHTETETAGRASHGAATZHES  ELBA
BRAEBEANBZHER - TR F bR Z3 BT 2 E R
BREERE REMEETTMNEFEEA N R Wik
TOLHAERE T o
ORBIER RS

R R M KRR T BB IR P U R R R B LR
A BRZL W Unocal £ 8% o RHEREE LT A URIRE G
B R - A N 7 B AR 2 T T A o A
BEA LA TR R BT A - R T
BZBEEHANTINGE Ry  HPBUEEZHE  BERE
NZFEHAEA - WHEEA  BEE BTHEREEEH . 8
BEE R - B RN & B A B E A
INEIET DN L3S EES 31

T E AR RE 0 ERevion E P FE B BB T RN 5 & & B AT &
oo A Ed - Revlon/)) 7] # & £ 7k H ¥ 42 4% FForstmann Little /)
T BR W E R E O R A Revion A 7] 2 Z 454 A A
( note holder ) B8 & #| - & W Revlon/\ 7] & £ z 12 F A. Gilchrist
Sparks T {84 B M 35 7 3 [ B B2 % 38 0% - o 4% 5| Unocal £ 3748 X

% See, e.g., Einer Elhauge, Sacrificing Corporate Profits in the Public Interest, 80

N.Y.U. L. REV. 733, 770-76 (2005).

100 See, e.g., LYNN StoUT, THE SHAREHOLDER VALUE MYTH: HOW PUTTING
SHAREHOLDERS FIRST HARMS INVESTORS, CORPORATIONS, AND THE PUBLIC 32
(2012).

Strine, supra note 97, at 768.

102 Unocal Corp. v. Mesa Petroleum Co., 493 A.2d 946, 955-56 (Del. 1985).
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¥ EREEEE T F AR 252 R TR B AR
16 FE Bl & F 2 Unocal £ z Andrew G. T. Moore 117 B B b IE 7 5%
XF 2 ARES . fERevion B W F| b - ER R M K& % A H
BT EEHARBREAARTABEBHERT  HEEFH
EHAAZHAMNEE ™ (EREABRXEHZHRL  HE£E
TN B EWBETETREN EERAUEHLREES - A
MBASETHFZHEL'T) o HIL - & @ Unocal £ $ Revion
X EBHRMNREHEREZKAFNEMAEA LAY (instrumental ) H#y
B FEHBAZHREAREREN AL TR HALDFES
AL EHW o WRETW Services £ - Allensix B Tl A & &
EEREHMARMBEY  BHTRBIARMAEHEAL
Fl2" HHTE  ZEEUMAALARFERBEANL &
ERFT TR THEH2ER o
BAFEMAEANFIBELERBERA L FR  FEELA
T B RATHG  LARERE - HeBayEF - B EHEHNF
craiglistf 3 A & 7~ 348 8 N 5] 2 B A T 28 A R SR 84S R 25
Bk MABEELBABRAREAA A2 TARENFEA
(poison pill ) £ #i'® c FH L2 B EBRRAMNE L EREE
% % William B. Chandler ¥} i craiglistfl 3 A BLF - 24 4 2 I 1% &

103 Strine, supre note 97, at 769-70.

104 Revion, 506 A.2d at 182.

109 3 o1 Tt 5 Revion 35 5 G B BT S WES U i) R A 0
MacMillan%'fl1 > {B%~ P (Mills Acquisition Co. v. MacMillan, Inc., 559
A2d 1261, 1282 n.29 (Del. 1988)) - {[I% FEH [’ 2 fLAREH, - 26 - 1
146 -

106 TW Services, 1989 WL 20290, at *7.

107 Katz v. Oak Industiries, 508 A.2d at 879.

108 eBay Domestic Holdings, Inc. v. Newmark, 16 A.3d 1, 8 (Del. Ch. 2010).
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HUOR - B 7R 35 9 craiglist fT 3% Rl Y ALAR Y X & & FlALAR Iy A 5] - 3E
T P A F A 4% F % % H iy ( philanthropic end ) 2 F & - &
craiglist 3 £ # JF & £ ® N & F A 5 ( for-profit Delaware
corporation ) Z 3 AL AR S HE - HF = F 2 B ALY SN 2T 2R
W B R TS L H (A A% o E ) - Chandler
EEHEH E - craiglistB AL A NF R U Z B RN Z F
ERERM2ATE DERIHES  WHARTHKR-

ORERALE © FEEHETERIBIIMEER ]

FEERAREA AR - WS R EE SRR
BEMAMABREZEE N Hhd TRESAL G AWM 07
AT HESARURAHRZERAES  TAUBTZHEREA
Z %

Kﬂﬁ%%i%%ﬂﬁﬁﬁm%%%%%%%Wzmgﬁiﬁ
o HEBRRLTELHMENGEE LRI — ur%k
GEELENEERLE ﬁ%ﬁﬁM%ME%%%$%%ﬁ*ﬁ
ARmARBUSZ R BE W ITE  FREETAE S TREY
B A Z A MUAEEREREERAFF B AR PN
AR AN EREAEELE RS EHEFENERAANEEL
BB RAEHEAANBZAENSE S TEARESHBHEES
BB R A EHAAR S ZHR o

09 1d. at 34.
10 1d. at 48.
" Cole v. National Cash Credit Association, 156 A. 183, 188 (Del. Ch. 1931). Hﬁ’
;eglg,t N ngll (53 VEpH -
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4 Robert J. Rhee, Fiduciary Exemption for Public Necessity: Shareholder Profit,
Public Good, and the Hobson’s Choice During a National Crisis, 17 GEO. MASON
L.REV. 661, 701 (2010).

5 Kahn v. Sullivan, 594 A.2d 24, 62 (Del. 1991); Theodora Holding Corp. v.
Henderson, 257 A.2d 398, 405 (Del. Ch. 1969). See also Leo E. Strine, Jr., Our
Continuing Struggle with the Idea That For-Profit Corporations Seek Profit, 47
WAKE FOREST L. REV. 135, 147 n.34 (2012); William T. Allen, Our Schizophrenic
Conception of the Business Corporation, 14 CARDOZO L. REV. 261, 272-73 (1992).
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116 STOUT, supra note 100, at 32; Johnson, supra note 98, at 432.
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117 . . o .
Strine, supra note 97, at 784 (internal citations omitted).

" g o RO S ) RS S TR EER T 46
HY > FI181 ~ 94> 20155 15| - See also generally J. Haskell Murray, The Social
Enterprise Law Market, 75 MD. L. REV. 541, 543-55 (2016).

9 Christopher Geczy, Jessica Jeffers, David Musto & Anne Tucker, Institutional
Investing When Shareholders are Not Supreme, 5 HARvV. BUS. L. REv. 73, 95
(2015). Tf@%??ﬂ e N *lJiﬁ’v,’Fﬁ%f;f?: SRS FETE S pofEn] 2 Z;h’ﬁl%{.‘l»
EIFEL o See id. at 128.

120 Strine, supra note 97, at 785.

121 Id. at 788.
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124 Committee on Corporate Laws & American Bar Association, Other Constituencies
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E’%}@EUFFHEEI (Sean W. Brownrldge Cannmg Plum Organlcs The Avant—Garde
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S Stephen M. Bainbridge, Interpreting Nonshareholder Constituency Statutes, 19

Pepp. L. REV. 971, 1013 (1992).

6 Leo E. Strine, Jr., The Social Responsibility of Boards of Directors and Stockholders
in Charge of Control Transactions: Is There Any “There” There?, 75 S. CAL. L.
REV. 1169, 1173 n.11 (2002).

127 ROBERT C. CLARK, CORPORATE LAW 20 (1986).

8 Frank H. Easterbrook & Daniel R. Fischel, The Proper Role of a Target’s
Management in Responding to a Tender Offer, 94 HArRv. L. REv. 1161, 1192
(1981).

129 Stephen M. Bainbridge, Director Primacy: The Means and Ends of Corporate
Governance, 97 Nw. U. L. REv. 547, 600 (2003); Jonathan R. Macey, Corporate
Social Responsibility: A Law & Economics Perspective, 17 CHAP. L. REV. 331, 331
(2014).

Weinberger, 457 A.2d at 710.
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Chen v. Howard-Anderson, 87 A.3d 648, 670 n.6 (Del Ch. 2014).
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David Millon, Radical Shareholder Primacy, 10 U. ST. THOMAS L.J. 1013, 1019
(2013).

134 David Millon, Two Models of Corporate Social Responsibility, 46 WAKE FOREST L.

REV. 523,533 (2011).
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Millon, supra note 133, at 1016-17.

136 Millon, supra note 133, at 1017.

137 Millon, supra note 134, at 534.

138 Paramount Communications Inc. v. Time Inc., 1989 WL 79880, at *30 (Del. Ch.
July 14, 1989).

139 Millon, supra note 134, at 534.
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143 Deborah A. DeMott, Beyond Metaphor: An Analysis of Fiduciary Obligation, 1988
DUKE L.J. 879, 880-81 (1988). See also Guth v. Loft, 5 A.2d 503, 510 (Del. 1939).
C.f. AMY MORRIS HESS, GEORGE GLEASON BOGERT & GEORGER TAYLOR BOGERT,
THE LAW OF TRUSTS AND TRUSTEES § 16, available at Westlaw Classic (database
updated Sept. 2014).
Lofland v. Cahall, 118 A. 1, 3 (Del. 1922).

145 Joseph T. Walsh, The Fiduciary Foundation of Corporate Law, 27 J. COrRP. L. 333,
333 (2002).
HESS ET AL., supra note 143, § 1.
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Beneficiary of Fiduciary Duties

Chao-Tsung Huang

Abstract

Who is the beneficiary of fiduciary duty? Such question is not as
straightforward as it appears to be. Through the lens of comparative
study, this article argues, by ways of observing and combing through
Delaware case laws, that company should be the direct beneficiary of
the fiduciary duty and the company’s shareholder the indirect
beneficiary; the direct and indirect beneficiary is connected by the
shareholders’ status as the company’s residual claimant. This article
further provides the principles with respect to the determination of the
fiduciary duty’s beneficiary and observes their applications in different
contexts under Delaware law. From the perspective of statutory
structure, corporate theorists, and judicial rulings, as Taiwan Company
Act tends to recognize the sharcholder’s status as the company’s
residual claimant, this article thus argues that the fiduciary structure
developed by Delaware case laws should also be applicable in Taiwan.
And for verification purpose, the argument aforementioned should be
applied to various issues under Taiwan law, such as (1) the
interpretation of Article 23 of Company Act and Article 5 of Business
Mergers and Acquisitions Act, (2) the proper protective mechanism for

the company’s creditor, (3) the adoption of mandatory labor director,

*
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(4) the analysis of the disputes regarding the redemption of the
preferred shares of Taiwan High Speed Rail, and (5) the plausible
substance of corporate social responsibility under the current structure

of Company Act.

Keywords: Fiduciary Duty, Business Judgment Rule, Shareholder Primacy,
Director Primacy, Residual Claim and Risk, Conflict of Interest,
Sale of Company, Zone of Insolvency, Corporate Social
Responsibility, THSR Preferred Share Dispute
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