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FI RIS E0E > 23810] » F1223-243 > 20155 3F] ; 3 20 » 18 v Ff * ;I/f,
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See Dan L. Burk & Mark A. Lemley, Policy Lever in Patent Law, 89 VA. L. REV.
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1575, 1619-24 (2003).

See Brett M. Frischmann & Mark A. Lemley, Spillovers, 107 CoLuM. L. REv. 257,
282-84 (2007).
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10 See KSR Int’l Co. v. Teleflex Inc., 550 U.S. 398, 206 (2007). (“In Graham v. John

Deere Co. of Kansas City, 383 U.S. 1, 86 S. Ct. 684, 15 L. Ed. 2d 545 (1966), the
Court set out a framework for applying the statutory language of § 103 .... The
analysis is objective: Under § 103, the scope and content of the prior art are to be
determined; differences between the prior art and the claims at issue are to be
ascertained; and the level of ordinary skill in the pertinent art resolved. Against this
background, the obviousness or nonobviousness of the subject matter is
determined ....”)
1 See Part G - Chapter VII-5 of Guidelines for Examination in the European Patent
Office: “In order to assess inventive step in an objective and predictable manner,
the so-called ‘problem-and-solution approach’ should be applied. Thus deviation
from this approach should be exceptional. In the problem-and-solution approach,
there are three main stages:
(i) determining the ‘closest prior art’, (ii) establishing the ‘objective technical
problem’ to be solved, and (iii) considering whether or not the claimed invention,
starting from the closest prior art and the objective technical problem, would have
been obvious to the skilled person.”
See also RICHARD HACON & JOCHEN PAGENBERG, CONCISE EUROPEAN PATENT LAW
58-61 (2d ed. 2008). (FFuLIP1£EH“[$*1FY?iJJ‘"?¢ B~ TR i T A
o)
E‘:ﬁ' HRR102F B 3 BTA27BE Sy A 0 T AR PR A F‘F"E*ﬁfif[léf 4
ﬂﬁ ﬁ'%ﬁlﬂ%&ﬂ'%ﬁ VAR TS PR RS K FE%EF'F M2 EH -
SR R ’LIJﬁ“r%# FITGH B 7LV PR Y 2R S S 7J§f§fﬁ?ﬁﬁ
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| 7 A P b 2
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SR A 5 I Y R~ SRS (2 A <
AT 2 H':Tkﬁj’*” A 5 PO A S 0 T
%"“"ﬁéﬁ’%‘* =R Vﬂfﬂﬁrmg . n,;/r;;f,rrrﬂ SR BL S H
El[Jsfq i A A j%&[ éyF %Eﬁ%“ VPTG Jﬁi -
IFul* ﬁ’ IR PSR H'?’Eﬁ’ *Hﬁﬂ“a" EVEEPE RS 2R ﬁ'JHEI Al
?v’ F'FJF |‘pt3§%f$p9%g‘ b Y FETE %;J:%] m[;ugu; ol 'F[' ARSI

W A J’*IJ PESEL N F[@“ qéEAIPg’!ﬁj'?Jﬁl%f“‘ij@gﬁ o F5
Fi P SYSBAE VAT TP AR o 1R I o e
Hlﬁ%gf FIRTIF > > 3 [ j'b&gﬁl/k o P %rﬁfa;e;_lParagraph 1 of Article

69 of The European Patent Convention: “The extent of the protection conferred by

VR A 8 T e i 2 2 T
o
13

a European patent or a European patent application shall be determined by the
claims. Nevertheless, the description and drawings shall be used to interpret the
claims.”; Peter S. Menell et al., Patent Claim Construction: A Modern Synthesis
and Structured Framework, 25 BERKELEY TECH. L.J. 711, 745-50 (2010).
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15
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g J’ FliAge & A e ffé]é%fﬁfEnBﬂfiﬁ¢Fl'ﬁ%§§f FlEaR Y ¥ 2 572 & PR At
P I B[R A SRR PR £ I
AW@ %%mﬁww%’%#ﬁﬂﬁ*?ﬁf“ LI bl 2 45 5
T SR ) TR 52050 Bk ¢ 5 LB - (S0
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A f’f?ﬁ B I b @ﬁ%} I FE F“ o 2 H SR
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16 Seer generally Nicholas Pumfrey et al., The Doctrine of Equivalents in Various
Patent Regimes—Does Anybody Have it Right?, 11 YALE J.L. & TECH. 261 271-85
(2009). ﬁmu@rp 3 [a;«lgjzﬂ Ty AR et g pm:ﬁ%a i iyl %&i
Fllaerlpo F I {% 82 (a purposive constructlon) ﬁ:f RENES :r‘ﬁ N th%?qu i
;I/i%}EIJ °
17 See Michael J. Meurer & Craig Allen Nard, Invention, Refinement and Patent

Claim Scope: A New Perspective on the Doctrine of Equivalents, 93 GEO. L.J.
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19 Article 13 of Agreement on Trade-Related Aspects of Intellectual Property Rights:

“Members shall confine limitations or exceptions to exclusive rights to certain
special cases which do not conflict with a normal exploitation of the work and do
not unreasonably prejudice the legitimate interests of the right holder.”
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Merges, The Trouble with Trolls: Innovation, Rent-Seeking, and Patent Law
Reform, 24 BERKELEY TECH. L.J. 1583, 1587-88 (2009).

28 See id. at 1590-91.

29 See Mark A. Lemley & A. Douglas Melamed, Missing the Forest for the Trolls,
113 CoLum. L. REv. 2117, 2170 (2013).
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B AN R ZEHAZTEARAZRE  EFFHLERE
HAEZ M LEEEAFTIEARA  REARHEZEF
HEHx TRERNERFEFRE  EBAEBELEF T #
FIEAIA  ERESZEAREAEHEIITEZTETA R MR
B R EAAMEMAER LR AT TR EAEEY
e BEFFEEANABRERBARE ST ZAEHNREE
¢ HHEEY A EREIRBRAEHEZHEAHA - K
B3 4R E A A BB E AR BT T BB 3 E R A
Wk BARNEERRREN EEEREZAMRE BT A

31 ?J%;,ﬂrglgtrﬂ;“@ e Iﬂl;jﬁ' @,?—['Lu;!}i}fﬂ};f ﬁﬁgyﬁ’ﬁ[gﬁ’ﬁjf F@r

EJI*IJ&;'/FH% lglﬁ%ﬂﬁf e Vgl o P RTAE IR A SR - l;a_“l =5
M1~ 1 - B2 PR~ > FFNFHRES > F12-167 - 20095 37| (S JI*IJifT
96fEBVIZE > FLELHT84fERTIZE ) o

32 See Lemley & Melamed, supra note 29, at 2140-41.
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B XRERERBNRFN G ZEN -
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A MEXMHATEME - BHNRARLZHREANET
HRTHEEH - ERENEARFLEOTEREN  RENTAHR
HMYEENTHZZFTE  EHENHMBEAZEENS  HERE
FPUIREETNZRREETHZR 7 > AR ZATE ¥
RERBERENYRTE L2 ERE  EAOR A FEZA%H
AENBEAREEENZE BRSO FNEZERN - AT Sk
B REFRELEHATE BB R AR ER Y W5 EENE 22
B> HREAEARLENEREANEEERNSE > TERH
B 2HEE T AERAZRTRENENTHZME  ERARHE
YT RAMBEMAMBRFNE  URTHZAXNGE Z HFE
THBEMRMRZ TRAFEP - dhrk - EEREWE  REFEL
RE LEHRIAHAIREFRELCEALLE » BEEEES R
By o AR R 2 R A SRR R R
B RAT R RREAE A SRR kR 3 T A
DLOh 2 AR 25 - Mk R A 2 B TY R R B M R A\ T 3
Y H A BT RS A 2

B 5 [awfij‘ FI[15 % Thomas Cottersh §714113 BI04 15 ™ iy i B eBay %
% o H

fﬂ@@WE%%%%*’W%%ﬁﬁﬁﬁﬁﬁﬁ$@(mmmm
injunction) = FRPURY PR EFE ISV = o WUV E PR EIE > 4 PSS
EJI *]Jﬁﬁ%éﬁ FE EJI FI4 » (non-practicing entities) > = 55}?[3??;[*}57& Wﬁ%ﬂ*@
Flfjt%%gﬁl [FEEEIED o See Thomas F. Cotter, A Research Agenda for the Comparative
Law and Economics of Patent Remedies, in PATENT LAW IN GLOBAL PERSPECTIVE
649-50 (Ruth L. OkeDiji & Margo A. Bagley eds., 2014).
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BAWBRAE RN TRERR TS RABEY 2 E— T H AR
Ao RAGHRABUNTHERTE  FUNARAYEN 2T
BRE B TR E A RF TSR 2 R A B Y B
BHME  FAVBERHELRE BEHERERNETHEF
WA A EREFERY  ENATAUEWEY ek &
FlEAR T EABANERA I FEHRHE - 2T E AR
o MR REH BN TR R RANTE - REFFEZ
g MHEME 2R EEY o HRHER TR Z 5 kA L
ZHRER  BREAREABARRBHZ THEKS 28
RHERF L EF RS THR RS - —F NG AE
BANHE  HPHATRAHT  REATEEREER

=~ HEREG R SRR

BYHBRREREEE R  BEBEZTEERE  FF
RRBFIHER 2T - A HEFEMAEFEHT RSB
Bz RETEHWHAEL SAGHoAERTERESHE R
FEHEFEEEHFE AR L WER - D E % T B RR
FIEEEE G HBEGEY - R ZAEEGFERLE - BRAH

34 See eBay, Inc. v. MercExchange, LLC., 547 U.S. 388, 396-97 (2006) (“When the

patented invention is but a small component of the product the companies seek to
produce and the threat of an injunction is employed simply for undue leverage in
negotiations, legal damages may well be sufficient to compensate for the
infringement and an injunction may not serve the public interest.”) (Roberts, Chief
J., Scalia, J., and Ginsburg, J. concurring).

3% See Amy L. Landers, Patent Claim Apportionment, Patentee Injury, and Sequential
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% BEAMBEFERATE  EEAEEASHEAHBEEHGE
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BEBENFE L BRI EERESENES S - 28 SHEF
BEBEEH  KSTHNEEERET LR 20 4 DL EF #
A M W A w2 rﬂﬁé@ﬁﬁij% LEHEA
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BHREEEEERR A TRAREERE LS, Py T
EpHdtEE Yo UTH MR AL EER U ERR - KGR
TR LR E G B R - SR 4B RS R
sz FE BT BARABEERMEHERA ST
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Invention, 19 GEO. MASON L. REvV. 471, 483-84 (2012).
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Bl o - R 3@[@9[%’ Fl| k=1 ‘TT\IF“&WUTEH‘ Fﬁl‘é (EET R NE'THOMAS F.
COTTER, COMPARATIVE PATENT REMEDIES— A LEGAL AND ECONOMIC ANALYSIS 95-
96 (2013).

% @W:EWHmW&ﬁH$Mﬁ AR By AU 0 )
@*l [ BV LRER PIEIET -
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40
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FEABRBRNER A - TRMEFT—ERT G EF o
WT £EHREASNEEHABARNE  THEFTZEA 8
EREEEF R Y R EREE ELERT  £%
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HAGHTEERMEZRES o Boh - BT ok ZF| By (K B

41 See Landers, supra note 35, 504-09. (a:ﬂi”jjl ﬂJ@E‘[;ﬂj 57 f'E‘HTFH“ Eﬁ (IRIRvS (NG
42 FFIJI_ ° )
S J*Iﬁi AOSIEILI NOTNRY ¥ KT W AL O
@EH E‘Iﬁl iV EET FEey de»fF’ Ejﬂ | ¥ FIF[J[BFE;I/ l||j§ gﬁ%“ffa@;}gﬁl
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Efr EJJ ARl A mgjw %ﬁl M “ﬂi/D f*lﬁ’ixi‘ f' 53 RS = (latny 55 Ay
7 fFxl ~ x2%X3 pjsf_ 55y lfirf ijﬂj SYHIELPL - P2EEP3 ©

Fof R ARSI S IR #ORPT P25”P3ﬁ[%%§§ 'F B AL PLY g
ﬂH@ S %TEH I ré‘%ﬂ@ KPHEAT JJ*IJ#’JX@' APl > (=5
TEH WV F R RE? E‘fiuﬂ Pl“rtﬂﬁyw Ry RS T o [ ifEH Lt
ﬁlﬁ’i" PR S YRy oy FF“ (R R RE? i‘\ﬁsﬂﬁﬂ*ﬂ”ﬂ eS| ?i‘l

WG e ﬁﬁl Eﬂ'* EVRHRVRLRE > [yl = T i i Y O] e Rxf Y
#’JE F1RLYE ) ‘/1% ES It o (R E vﬁ%"ﬂVﬁt Py 5 [?Jt“ﬁ?i T fﬁﬁjr,Eﬂ
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HAEME AR ESR  CEAEATERNY YT HERL b
MERAEEAZEE U BEEREAEESEEAEEHET
Bz (Bl SHASEHATRR EHERHERAGELA
R* e B HT - — EHFH AR EFE AT DU F| 4y 82 5 4
EREAEERE LT ELS AR REERMLTE ZE B F
EERABEEREI Y BT854 A A 5 ZA
BRWEEREEIR  TEMBE—EFMREEY - H IR
HMZBERIREZ TS ERAL  FHERERMZ AR ETH
HETHEAEF TR MEAMEA - RBEA % L3 bk S A
FTH AN B H L HRE

VY ~ BRI B P R < HE A

ERAzawadt > ERMNENHRABGREFRE  URRE
1% 3 B 48 F B R ET L o M B R O B R A A S AR K e B R
HR G BRELMAEY FNEENZ AR - LEMNEZERT
ERANBENERENAERME  EIRE— STV EINENELE

ALY 530 2 SLRETFE BTN A R M2 o 8 F - CSIRO w.
Cisco Systems, Inc., 809 F.3d 1295, 1303-04 (2015). (“Moreover, we held in
Ericsson that otherwise comparable licenses are not inadmissible solely because
they express the royalty rate as a percentage of total revenues, rather than in terms
of the smallest salable unit. Ericsson, 773 F.3d at 1228. Therefore, adopting
Cisco’s position would necessitate exclusion of comparable license valuations
that—at least in some cases—may be the most effective method of estimating the
asserted patent’s value. Such a holding ‘would often make it impossible for a
patentee to resort to license-based evidence.” Id.”) » 5% fi fl g [ﬁj » see
Damien Geradin & Anne Layne-Farrar, Patent Value Apportionment Rules for
Complex, Multi-Patent Products, 27 SANTA CLARA COMPUTER & HIGH TECH. L.J.
763, 791-92 (2011).

a4 See Lemley & Melamed, supra note 29, at 2143-44.
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BRMBEFEHAERH o LWEFHZBERN AT BFHER
Bk R T RF BT AT TFEREARRE AR
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HRRTEFEEHE LB IR TEGETRLENAE  AREHAE
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TR A+ AT B 2 BT TR AT B U DL A A
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EHERMZ EIRMEFENTY  BITE L ERE - WEHA
PRERRTERERTERABEZ R T A ETELEL
BE BEEUSBERYERNENRELLN  HRSIKEEDRE
REHEE - EFEN TR E o TR A S ARHRHEANLE
ke M uEERE  ZRABRATEHEEFREIRE  HITE
KRB HEASHBBEF T EEANEN LB BREHHE
ZERC AT ELRBERA AL THAHE, (patent
holdup) * - AHEFIMA T2 EF R BRI EEHEEAEMR

® o AYF o TR R A AR B R A R AR - [ JETJ' FlIR D e 1) s

R Y PN~ S-SRI BRI SR PR MO - R R
ek USSR = Fﬁ 2 ;r‘?, Fryed = 98 o % fLBRIAN G. BRUNSVOLD ET AL.,
DRAFTING PATENT LICENSE AGREEMENTS 20-21 (7th ed. 2012).

46 See COTTER, supra note 37, at 59-60; Mark A. Lemley & Carl Shapiro, Patent
Holdup and Royalty Stacking, 85 TEX. L. REv. 1991, 2008-10 (2007).

47
See Thomas F. Cotter, Patent Holdup, Patent Remedies, and Antitrust Response, 34

J. Corp. L. 1151, 1160-74 (2009). ( #2858 'Eﬂr»;ﬁﬁ?gf %[Jfﬁl‘%ﬁﬁjﬁﬁﬁ?’?"‘?‘iﬁ% Tt
%%E'F'fﬁéﬁ T ) B E SR patent holdupRE FY F%J' FIFE L > = LRSI X

—

—23—



24 BKikEIEH % —wa A

AEMIETY - i THESESE | (royalty stacking) #Y15
T ERTamE T ERE A E R R R R

B BEVEEN BN RS ZEERN BRI
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HELMBERMNEERY EREEARENT L o B AR
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BRI FEAERMAZEN R EAHFBWER
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ERAEERABHNT SR IR TEER WS EREEL LAY
% WAHEOREBERAZEABOTYREETSE ki B
THE ARG BN EHFRES L BEENRAERRET
FHBRHEEERACASE  BEH BRI ERS B EL
TR R BREGELN  AVMBREET RN A EE
BAG U VB 7 ST o 4 BT R T LA R M A T Y 4 R B

WMM%&&%@@@EE%ﬁﬁ@?%ﬂﬁ%@ﬂﬁy%g’Wﬁyfm°
%ﬂjﬁﬁﬁ[{ rﬁlﬁﬂff ?ﬁfﬂﬁrﬁJ (the Theory of Cournot complement) [ F||#&
SIS BT St LR I f‘,?f IR S TR SRR SRR S AR AT
F‘%’?‘??T? A&l ﬁ'J 0y EJ' FlIAE - ) EJJ ALY = F R e A R A EJ’ Al
Pr S LB TR I F T e O
4 (deadweight loss) Vg% o | F=ffde & He A [ﬁﬁ/& Y -F'j:irgﬁpgjl Ak kS
Vg @ o 2 [lLemley & Shapiro, supra note 46, at 2016; Cotter, id. at 1169-70.
See Kirti Gupta, Technology Standards and Competition in the Mobile Wireless
Industry, 22 GEO. MASON L. REV. 865, 865-66 (2015).

48

49

24—



—O=%~A e g 4l A RBWL S FHEEY 25

( pioneer invention ) = 3% = 2 % 5] b 2 97 % BB i 5L A 5 28 R o 4 4
HAE CHUEMAALWES L EFLHEEL TR

%, (anticommons) % H %>« MM AR B T REH | 2%
”Eiﬁ%ﬁA%zgﬁw’%%ﬁT%%‘%%m%%%%l
ARG Y BB - TR AV LT AR

x%mx’%l%ﬂ&Mﬁ%kzx@uraﬁﬂmj<mmma
Theory ) ¥ #4548 B 3 811 o % DU 2 FIAZ i o 2 A58 9
EZREEN RUFARTARNERL BRI RNAEA# LR
FO% o BV EFIARE R A E B RE T AW AR >

S0 See Michael A. Heller & Rebecca S. Eisenberg, Can Patents Deter Innovation?

Anticommons in Biomedical Research, 280 SCIENCE 698, 698-99 (1998); Burk &
Lemley, supra note 7, at 1624-25.

PERCEI TR FI 0 P A (=S TR R Qﬁﬂ%*ﬁV
B 1) ok e ﬁ?%ﬂ@%%?ﬁém‘bﬁ%
FETHTRSE I SR P Al p&[ﬂ =S T” TR BE W '/ﬂ*ﬂH@ﬁ IEIEH
*E'ﬁ%,[ ) J_,, ?fﬁ’[‘é > See Burk & Lemley, supra note 7, at 1615-17. pI9f » o7
foo d PRSP S H *EJ NS ﬂlLiFB Fk J;%] F’f ] p,fflﬂ;]f 353k ik (ﬁﬁj[j
iﬁlﬁ k) AL {#ﬁ‘/?l —\E’Fﬁdu 'ﬁ‘}jﬁ EpFn | SGRE Wﬁ & FlETF] Ry
JEE SRS P o See Arti K. Rai & Jacob Sherkow, The Changing Life Science
Patent Landscape, 34(3) NATURE BIOTECHNOLOGY 292, 292 (2016).

i ;ETJ' *IJT%’E%%T????% FHAT & s 4 P = 5 IH@%’F‘FUT”“ AR FE A
# TS AR ‘FJII%E o ke VO ﬂ > See Mayo Collaboratlve Services v.
Prometheus Laboratories, Inc., 132 S. Ct. 1289 (2012); Ass’n for Molecular
Pathology v. United States PTO, 133 S. Ct. 2107 (2013); Ariosa Diagnostics, Inc.
v. Sequenom, Inc., 788 F.3d 1371 (Fed. Cir. 2015). {9t > SUBEIF|[3E 2 Bk
BT O E) WIIAT R O#F 45 [+ ( enablement ) EJ 2P % 4 ( written
descrlptlon) ' E“F’J*l?iﬁ'%% I & 3514 ﬁHUﬂ PR L B R P

i &~ LAYEER o See Regents of the University of California v. Eli Lilly & Co.,
119 F.3d 1559 (Fed. Cir. 1997); Ariad Pharms., Inc. v. Eli Lilly & Co., 598 F.3d
1336 (Fed. Cir. 2010).
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BB ERAIEE  ERARAERER ER BT L EEE SR
1 2 SR TR = B IR T AR A B R R R R AR 2
Flo A ESREZHAZE  aEFEmEam A bib#
5 Hhifi— BB A - 3 B AT R A A R4 B o

A

PIRpee Sk Sy poR R i - (el JUeE Rl Esn s 20
WP B 1 AL | BRI o TR S o P4
AL ’ﬁ? i E'J' alki %?‘EJ’ FIHE) 9t 2 Al - ) %i[ﬁﬁ'gj' FIIZ B3 ety i
[y EJI FlIHER] ( patent misuse ) VT o {5 F) Fﬁ F}ﬁ%ﬁ’lﬁ 7 f] o See Christina
Bohannan, /P Misuse as Foreclosure, 96 IowA L. REv. 475, 518-23 (2011).
%4 See Heller & Eisenberg, supra note 50, at 699.
5 gz BRI P i e IR AR S R g R
(patent pool ) [i9°H 7 HEHUS H 2] o b4 i 5 1053 i By A 20

#;%EILJ%‘T% o See Birgit Verbeure, Patent Pooling for Gene-based Diagnostic

Testing—Conceptual Framework, in GENE PATENTS AND COLLABORATIVE

LICENSING MODELS—PATENT POOLS, CLEARINGHOUSES, OPEN SOURCE MODELS AND

LIABILITY REGIMES 25-26 (Geertrui Van Overwalle ed., 2009).

%6 See Robert P. Merges & Jeffrey M. Kuhn, An Estopple Doctrine for Patented
Standards, 97 CALIF. L. REV. 1, 6-7 (2009). % ¥ Ak Wﬁf’ﬁ%"ﬁiﬂﬁﬁ Ele
pufk feig ¥ (de jure standards) > E‘?%L‘éﬁjﬂ’é%ﬂ?@?] IR e B2 fLS
E IETJ’ FllEs= 2 % Pk —— TR [ R E‘%%@ﬁ“%f[m s I T pAE
FF > 16E 21 > F188 5 2008F 4%] o

—26—



—OxFx A ey 4z A RBEPLSIHEEY 27

B H SRR RAZ R R - R ok SR A R 2 Y 3 T
TORBMEETE LERA THAEE SRS BT ERNLER
B o EHAERNHA R E BRLEFRE - UEEFTA - wHEAE
TR B M AR - DUIE AT R S B AR SR B T R - B
HRER e RE L B SRR R LR EEEETT
o SR E B ATE R R E BT o
BT AE A T AR B T T A E A AT R L g
R EAZEH MR RE Y EYZLEN TR AEELES
Flo EEFZTHMBEZRAT  BELERHZRETH - 12
EHEMZERTE  ERHEANE AL T TRLSELELE
HR 2 EAEA - IR BT PT T AL R R R SRR
BR o HMABFIMAEERME EARATEANEA R TERHE
SWEL AR NEMEEESMYABITEMAT - BB E
SEFIHER Z2MERe  LEEEWEEY AAHEEZ M
SRR - AR AT 8 Y R R A [ o
BREEBMHE  TEAERETRE2RZE 5% - B
BAHMBIEELERR S BRHE L ARERARE - HH2
HRERAE R EE RS2 EE . F A B R R R TS
ERMEALERNEE AN  LEAHEZ AR L ZHE? -

57 @lmgﬂ;ﬁrﬁ ”"’"‘%E ﬁipm—fl?i E‘Vﬁf“@&‘lgpﬁ:”*&%ﬂj}f Hr’r JI: }g’ggr“l‘”
B R RE R A R - R - B
?}24 v F1143-144 - Wﬁ%fkﬁi? iij [F[Jﬁrjﬁif » FI'101-111 ; Chiang Ya-Chi,
Patent Licensing under FRAND Regime and Competition Clauses of EC Treaty in a
Standard Setting Context—A View from Europe, 3(2) SHIHHSIN L. REV. 235, 235-81

s (2010).

See Merges & Kuhn, supra note 56, at 10-11; Doug Lichtman, Understanding the
RAND Commitment, 47 Hous. L. REv. 1023, 1033-35 (2010); Thomas F. Cotter,

Reining in Remedies in Patent Litigation: Three (Increasingly Immodest)
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Proposals, 30 SANTA CLARA COMPUTER & HIGH TEcH. L.J. 1, 11-13 (2013);
Colleen V. Chien, Holding Up and Holding Out, 21 MiCH. TELECOMM. & TECH. L.
REV. 1, 11-12 (2014). W"EJ»?;‘%?{F%%% RS Y Fﬁgf%[Jsz«‘%%ﬁ@ﬁ“égﬁ’&
E’Eﬁ%@ﬁ%ﬂﬂ%?“@%ﬂ?%ﬂ@*?@ﬁﬁﬁﬁﬂﬁﬁﬁﬁﬁ
,:Tx?i*ﬁﬁj'j/ﬁ?ﬁ?ii'fjé » 2 [1]. Gregory Sidak, Holdup, Royalty Stacking, and the
Presumption of Injunctive Relief for Patent Infringement: A Reply to Lemley and
Shapiro, 92 MINN. L. REV. 714, 718-20 (2008).

Pt T EEbd Rl | (lock-in effect) o

See Dennis W. Carlton & Allan L. Shampine, An Economic Interpretation of
FRAND, at 4-5 (April 24, 2013). Available at SSRN: http://ssrn.com/abstract=
2256007 or http://dx.doi.org/10.2139/ssrn.2256007 (last visited : 2017.06.19).
Cotter?ﬁ%‘c"?l%?’?‘?¢ - SRS H (?E%‘Eﬁ HiEELE 255 2[5 ‘f?ﬁ FlIEpe By 4
S L N S R ey RS T i B DI
WS H LRI o CotterdZ i e + S + A1 Sy A2
R E?j 1 F%”I:%Y%’.?“?ﬁju "AJ SN E”FT o See Cotter, supra note 3, at 343-44.
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BRI AR R E BT AT S A R

MM AR L ERR RS o flwo . TR EF|ER  #EAR
(USB Promoters Group ) FraEirw] " & = WA F & 5| [E R, &

2 See Daryl Lim, Standard Essential Patents, Trolls, and the Smartphone Wars:
Triangulating the End Game, 119 PENN ST. L. REv. 1, 14-15 (2014).
See Jorge L. Contreras, Patent Pledges, 47 ARiz. ST. L.J. 543, 588-89 (2015).
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JFl# Z 4% (USB 3.0 Adapters Agreement ) O o g gimE N EH
FlNERERELE "G RERN ) RENGEYS  LHBARE
HETRABREZOTERNZAME AR RERZ LR BHL LI
R FEMAER LR -

FoBWMARER AR REMB BT RAFER S A
BEREMORELERFREELL - fln - TEFHMHA
(Bluetooth SIG ) #y " B % H Fil fE L% (FHE R 3L 47, (Bluetooth
Patent/Copyright License Agreement) °° o H H 3 BEE 20 T % = T
BREH|EREE, ERAEZOEEN  EREGREH " FEK
Ko TNRRA ERERERF 2 REEERE2ZNE > AW
—EREHMEREHERLEENEARLENEERD - FA
BARRE N T ERES, BB T HERES ) REZHEAT

Article 2.1 of USB 3. Adapters Agreement, available at http://www.usb.org/
developers/docs/USB_3 0 Adopters Agreement Final 020411.pdf (last visited:
2017.06.20).

Article 5 of Bluetooth Patent/Copyright License Agreement, available at https://www.
bluetooth.com/search-results?q=BLUETOOTH+PATENT%2FCOPYRIGHT+
LICENSE+AGREEMENT&fq= (last visited: 2017.06.20).

See, e.g., Article 5 of Bluetooth Patent/Copyright License Agreement: “In the event
that a Bluetooth SIG Member (“Member A”), other than a Member who has
Necessary Claims, files suit against another Member (“Member B”) for patent

65

66

infringement arising from Member B’s manufacture, use or sale of products and
systems that are compatible with the Bluetooth Specification(s) and/or Foundation
Specification, and such suit is not defensive based on a patent infringement claim
or suit by Member B, then Member B shall have the unilateral right to change the
license grant set forth in Section 5(a) or (b) above under Necessary Claims, if any,
from a royalty-free license to a reasonable royalty bearing license with respect to
Member A and be able to collect such royalty retroactively commencing on the
date that Member A filing such suit is alleging Member B commenced the
infringement which is the basis of the suit.”
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FZRRER FAR  EUSERNERRFAREFRZL—H
g o Bl oo T B &R R E W & 4 ( the European
Telecommunications Standards Institute, ETSI ) # " % 2 B i #%
% , (ETSI Intellectual Property Rights Policy ) ° 3B &K & 5 A2
ELERAM AT SEREEH, 28ET Bk —F R AT
ELEEAWBES - TREZELELFABEER AT 4 H
BEHR  BHZHRY ERARERELELAEAE LR

Article 6 of ETSI Intellectual Property Rights Policy, available at http://www.etsi.
org/images/files/IPR/etsi-ipr-policy.pdf (last visited: 2017.06.19). When an
ESSENTIAL IPR relating to a particular STANDARD or TECHNICAL
SPECIFICATION is brought to the attention of ETSI, the Director-General of ETSI
shall immediately request the owner to give within three months an irrevocable
undertaking in writing that it is prepared to grant irrevocable licences on fair,
reasonable and non-discriminatory (“FRAND”) terms and conditions under such
IPR to at least the following extent....

Article 4.1 of ETSI Intellectual Property Rights Policy: “Subject to Clause 4.2
below, each MEMBER shall use its reasonable endeavours, in particular during the
development of a STANDARD or TECHNICAL SPECIFICATION where it
participates, to inform ETSI of ESSENTIAL IPRs in a timely fashion. In particular,
a MEMBER submitting a technical proposal for a STANDARD or TECHNICAL
SPECIFICATION shall, on a bona fide basis, draw the attention of ETSI to any of
that MEMBER’s IPR which might be ESSENTIAL if that proposal is adopted.”
Article 6 bis of ETSI Intellectual Property Rights Policy: “FRAND licensing

undertakings made pursuant to Clause 6 shall be interpreted as encumbrances that

68

69

bind all successors-in-interest. Recognizing that this interpretation may not apply
in all legal jurisdictions, any Declarant who has submitted a FRAND undertaking
according to the POLICY who transfers ownership of ESSENTIAL IPR that is
subject to such undertaking shall include appropriate provisions in the relevant
transfer documents to ensure that the undertaking is binding on the transferee and
that the transferee will similarly include appropriate provisions in the event of
future transfers with the goal of binding all successors-in-interest. The undertaking

shall be interpreted as binding on successors-in-interest regardless of whether such

31—



32 BKIELIRH % — v AL

e NGARRED

% WA S 2 A A - Ty R Ditki#EFE (Letter of Assurance )
NERFELEEN ZREEY - flw - T EREET TR
& | (Institute of Electrical and Electronic Engineers, IEEE ) 7 H 4Z
REF TR B (Standard Association, SA ) P /A7 i 3% T AR I B = &
# 42 (IEEE-SA Standards Board Bylaws ) % 61§ - 4% Bl 4 & 1Z &
BFREANBERY c WERKZRLEF M AHZ © LIFEZFEARK
ZIRBELEZNZHEF > RULRAEHRZRE - AREHF
BRMEEBRR TAF  LE B, 2EEEREL 2.8

provisions are included in the relevant transfer documents.”

70 Article 8.2 of ETSI Intellectual Property Rights Policy: “Where, in respect of a
published STANDARD or TECHNICAL SPECIFICATION, ETSI becomes aware
that licences are not available from an IPR owner in accordance with Clause 6.1
above, that STANDARD or TECHNICAL SPECIFICATION shall be referred to
the Director-General of ETSI for further consideration in accordance with the
following procedure ....”

Article 6.2 of IEEE-SA Standards Board Bylaws: “The licensing assurance shall be

either:

7

a) A general disclaimer to the effect that the Submitter without conditions will not
enforce any present or future Essential Patent Claims against any person or entity
making, having made, using, selling, offering to sell, or importing any Compliant
Implementation that practices the Essential Patent Claims for use in conforming
with the IEEE Standard; or, b) A statement that the Submitter will make available a
license for Essential Patent Claims to an unrestricted number of Applicants on a
worldwide basis without compensation or under Reasonable Rates, with other
reasonable terms and conditions that are demonstrably free of any unfair
discrimination to make, have made, use, sell, offer to sell, or import any Compliant
Implementation that practices the Essential Patent Claims for use in conforming
with the IEEE Standard. An Accepted LOA that contains such a statement signifies
that reasonable terms and conditions, including without compensation or under
Reasonable Rates, are sufficient compensation for a license to use those Essential
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BAEBRENHEAZELEEN TR 3 EELERA 2 B

THENARBEZRA T 4 ZELFE R 2 BFAEATEY A

HEIREH S BRERARSERAREBER TR EE" -
ERBENAZES T A KR E RN B EE - B

Patent Claims and precludes seeking, or seeking to enforce, a Prohibitive Order
except as provided in this policy.”

2 Article 6.1 of IEEE-SA Standards Board Bylaws: “‘Reasonable Rate’ shall mean
appropriate compensation to the patent holder for the practice of an Essential
Patent Claim excluding the value, if any, resulting from the inclusion of that
Essential Patent Claim’s technology in the IEEE Standard.”

& Article 6.2 of IEEE-SA Standards Board Bylaws: “An Accepted Letter of
Assurance is intended to be binding upon any and all assignees and transferees of
any Essential Patent Claim covered by such LOA. The Submitter agrees (a) to
provide notice of an Accepted Letter of Assurance either through a Statement of
Encumbrance or by binding its assignee or transferee to the terms of such Letter of
Assurance; and (b) to require its assignee or transferee to (i) agree to similarly
provide such notice and (ii) to bind its assignees or transferees to agree to provide
such notice as described in (a) and (b).”

& Article 6.2 of IEEE-SA Standards Board Bylaws: “The Submitter of an Accepted
LOA who has committed to make available a license for one or more Essential
Patent Claims agrees that it shall neither seek nor seek to enforce a Prohibitive
Order based on such Essential Patent Claim(s) in a jurisdiction unless the
implementer fails to participate in, or to comply with the outcome of, an
adjudication, including an affirming first-level appellate review, if sought by any
party within applicable deadlines, in that jurisdiction by one or more courts that
have the authority to: determine Reasonable Rates and other reasonable terms and
conditions; adjudicate patent validity, enforceability, essentiality, and
infringement; award monetary damages; and resolve any defenses and
counterclaims. In jurisdictions where the failure to request a Prohibitive Order in a
pleading waives the right to seek a Prohibitive Order at a later time, a Submitter
may conditionally plead the right to seek a Prohibitive Order to preserve its right to
do so later, if and when this policy’s conditions for seeking, or seeking to enforce,

a Prohibitive Order are met.”
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THFEEANEGANESR - HE"AF - 68 EBA, 2 BHEHEKX
BUEESR o il - T AHER TAEER T{EEH 44, (Internet Engineering
Task Force, IETF) "° o

WELBERERABBNFEELEZNORAE - HAKE LAF
BB S EE > RIBRHARR B by & E s o A AR e AL
BMARAL R B R FES MBS EE  BFREELEENORE  ET
FAZEEEN  HAHEEI P EECR - R RR 8 SR RS
SHEHRFELERR  FR"TAF - H BRA, RENE
# (pledges) o

OV BESMAVIREBER

Mtz BFREL  EHREFEN CHMLE B ERBORT
A£E BREETEUTAETT  RALHEHZNEREL
%%770

LR RS R AR L ERN Z &M

B RAl L RER TAMERN A AR RS RERRHE

s See Intellectual Property Rights in IETF Technology, available at https://www.ietf.

org/rfc/rfc3979.txt (last visited: 2017.06.19).

P TR T I ) AR R TR S ot R e
HEL] Fgﬁﬁl’?ﬂ,[\l #%?} ( Letter of Assurance) H =L o Article 6.2 of
IEEE-SA Standards Board Bylaws: “EEE standards may be drafted in terms that
include the use of Essential Patent Claims. If the IEEE receives notice that a

76

[Proposed] IEEE Standard may require the use of a potential Essential Patent
Claim, the IEEE shall request licensing assurance, on the IEEE-SA Standards
Board approved Letter of Assurance form, from the patent holder or patent
applicant. The IEEE shall request this assurance without coercion.”

O TR T R ROV EER B IR
PRSP CR LR P T OGO RRCRR S - H
(1.0 R (TR -

77
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IR LEEFIN AR NEE AT RALBECETETAN
NEELNEHEA 2 AR RREERBITANIE - U TERBET
TREHE, AR RN A TR AEEEEEER 6
Hap RARGET A FERLELR 2P R B %L
SENFEEF RS SEREA ARG o b
o EENFEEF| B BRERFAR A SRR S B
RAEEZREMBHEEY  ETA AT H B, 2R
GMERT AW E L H o Kb HAEER A2 5 B # 5t B A 2
R BEEHAMBLEOEZAE  HETFTHEAN UL o

2.2 M L B F| 2 35 1B A

EHEENEEAEEARAEBRETE SRS - 2
EH FABETE R —FE R TEBNEREERE W
T EMEE ) 82 MEREENMAARENET
B4 MEHEERMUEFERRMARENED  THERKYE
HERREECEANMZEH T - EEELEEAB ARG &2

Article 6.2 of IEEE-SA Standards Board Bylaws: “The IEEE is not responsible for

1. Identifying Essential Patent Claims for which a license may be required;

2. Determining the validity, essentiality, or interpretation of Patent Claims;

3. Determining whether any licensing terms or conditions provided in connection
with submission of a Letter of Assurance, if any, or in any licensing agreements
are reasonable or non-discriminatory; or,

4. Determining whether an implementation is a Compliant Implementation.”

Article 8.2 of ETSI Intellectual Property Rights Policy: “Where, in respect of a

published STANDARD or TECHNICAL SPECIFICATION, ETSI becomes aware

that licences are not available from an IPR owner in accordance with Clause 6.1

above, that STANDARD or TECHNICAL SPECIFICATION shall be referred to

the Director-General of ETSI for further consideration in accordance with the

79

following procedure:

i) The Director-General shall request full supporting details from any MEMBER or

—35—



36 BRiFEEIFH % — v S

B RERLERA NEEET TR ERTE R
HEEEREARMEZRE  BUEERAERD R FiE
T#H BRABARSMEEREE SHBeEEENZTTHE
KEERZEANT R - s BERRALAS - LATRN
HE BRRAMAEERENETRES 22 AT - HEEHE
J B sk - 3BT AE 4 R A 2 AR AT 0L I 3R R I I S AT AE
KA BRAAHZEATEEE S B RLEER AN - SR L2
BELEEF - RARHEER S LERY c BB R A
HAE R E BRI A B R EEN R
KIBE 2 W8 - UH @k o Rt ERRHLHEN KM
W Bl R €3 K ECH# % ¢ (European Commission ) F & 7 A1
HEWFE - MNEHE .

third party who has complained that licences are not available in accordance with
Clause 6.1 above.”

80 Article 8.2 of ETSI Intellectual Property Rights Policy: “ii) The Director-General
shall write to the IPR owner concerned for an explanation and request that licences
be granted according to Clause 6.1 above. Where the concerned IPR owner is a
MEMBER, it shall inform the Director-General of ETSI of its decision and provide
a written explanation of its reasons in case of continuing refusal to license that
IPR.”

81 Article 8.2 of ETSI Intellectual Property Rights Policy: “iii) Where the IPR owner
refuses the Director-General’s request or does not answer the letter within three
months, the Director-General shall inform the General Assembly and, if available,
provide the General Assembly with the IPR owner’s explanation for consideration.
A vote shall be taken in the General Assembly on an individual weighted basis to
immediately refer the STANDARD or TECHNICAL SPECIFICATION to the
relevant COMMITTEE to modify it so that the IPR is no longer ESSENTIAL.”
Article 8.2 of ETSI Intellectual Property Rights Policy: “iv) Where the vote in the

General Assembly does not succeed, then the General Assembly shall, where

82

appropriate, consult the ETSI Counsellors with a view to finding a solution to the
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MR EELERF 2 AR HABTUEFEH AR HAZEH
MMER%  IRESHAZBIEF (FTHREZEELY) &
HA BRI EEH R > BA b o ) = 4 A R
HAMAREEGMEAEE A EELEEFN AT A
BN, 2B HHRN R RERREFE B AR
G TERET T IR HE AR AT A A
B EEEE e TR ORI ERUERETEURE TATL 4
WoOEBH BHE  TRUFFZEERERF AR  AEME
HEBHZ R ERUAATEE S - P B
EREATHEY I FAEHRERENAERES Y
BARGE - BRI L BRI A - B 2 AR R
Eh BRGEHRERBUREAGRNEZREES 2R AEA
BRFTSESHBEHERTTHES

S A AR E TAZELERAN TAT A
WoOEB BHEBE TERASEHERRETET  HRER
LEEFZRE c B TEREEF AT B, AT E R
BRABHBENAZEE E e EREOEAT  HEELEHAE - LE
FWMEERETHA TN AT B, BHEE - ARHE A BN

problem. In parallel, the General Assembly may request appropriate MEMBERS to
use their good offices to find a solution to the problem.

v) Where (iv) does not lead to a solution, then the General Assembly shall request
the European Commission to see what further action may be appropriate, including
non-recognition of the STANDARD or TECHNICAL SPECIFICATION in
question.”

%Ei[ﬁjﬁ%tﬂ o

L4 -

83
84
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Z BN AEELERF AR RS RE R
THEREREN  BARATEERTURAEHLE - B
HERBHAOMMZHED AR ERERENLHR RN EHE
EF 86 o

4L FEEFE R

CRIRI-T 235 98-S S b SiL PN-EA () PN- - i
HAR BER LGB ETABREER AN AT 48 &£
&ﬁJ%%%%’EW%%ﬁ%¢vﬁiﬁﬁ%%%ﬂ%AM%L
REEMABEEGALEE A2 EELELF M EERN 2
HEy R A EY o HEMRTHREZEE %%%ﬁ%ﬁ%%%m
Z AT A BB REEBNRA  THEELERFZ
*ﬁﬁﬁ%@%ﬁi%?’Wwﬁﬁﬁaﬁﬁﬁﬁuﬁﬁ% Aty
YR A o FH - BAEERECEREMN  BAEREAR
HEHETCNT AW BE, BHZA JEEELEELR Y
WEARBBE A - FE R ir‘J 2% £ 2 ( Statement of Encumbrance )
REFHRA MG Aot G EERAEL TAT

85

2 ELAIZETT -
86 E [ﬂjﬁ

Article 6.2 of IEEE-SA Standards Board Bylaws: “At its sole option, the Submitter
may provide with its Letter of Assurance any of the following: (i) a not-to-exceed
license fee or rate commitment, (ii) a sample license agreement, or (iii) one or more
material licensing terms.”

Article 6.2 of IEEE-SA Standards Board Bylaws: “The Submitter and all Affiliates

(other than those Affiliates excluded in a Letter of Assurance) shall not, with the

87

intent of circumventing or negating any of the representations and commitments
made in the Accepted Letter of Assurance, assign or otherwise transfer any rights
in any Essential Patent Claims that they hold, control, or have the ability to license
and for which licensing assurance was provided on the Accepted Letter of

Assurance.”
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88 Article 6.2 of IEEE-SA Standards Board Bylaws: “An Accepted Letter of

Assurance is intended to be binding upon any and all assignees and transferees of
any Essential Patent Claim covered by such LOA. The Submitter agrees (a) to
provide notice of an Accepted Letter of Assurance either through a Statement of
Encumbrance or by binding its assignee or transferee to the terms of such Letter of
Assurance;”

Article 6.2 of IEEE-SA Standards Board Bylaws: “ ... and (b) to require its

assignee or transferee to (i) agree to similarly provide such notice and (ii) to bind

89

its assignees or transferees to agree to provide such notice as described in (a) and
(b).”

Article 6.2 of IEEE-SA Standards Board Bylaws: “If a Submitter becomes aware of
additional Patent Claim(s) that are not already covered by an Accepted Letter of

90

Assurance, that are owned, controlled, or licensable by the Submitter, and that may
be or become Essential Patent Claim(s) for the same IEEE Standard, then such
Submitter shall submit a Letter of Assurance stating its position regarding
enforcement or licensing of such Patent Claims. For the purposes of this
commitment, the Submitter is deemed to be aware if any of the following
individuals who are from, employed by, or otherwise represent the Submitter have

personal knowledge of additional potential Essential Patent Claims, owned or
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controlled by the Submitter, related to a [Proposed] IEEE Standard and not already
the subject of a previously Accepted Letter of Assurance: (a) past or present
participants in the development of the [Proposed] IEEE Standard, or (b) the
individual executing the previously Accepted Letter of Assurance.”

@Ei[ﬁjﬁ%n o

@Ei[ﬁjﬁ%n o

Article 6.2 of IEEE-SA Standards Board Bylaws: “‘Reasonable Rate’ shall mean

appropriate compensation to the patent holder for the practice of an Essential

91
92
93

Patent Claim excluding the value, if any, resulting from the inclusion of that
Essential Patent Claim’s technology in the IEEE Standard. In addition,
determination of such Reasonable Rates should include, but need not be limited to,
the consideration of:

* The value that the functionality of the claimed invention or inventive feature
within the Essential Patent Claim contributes to the value of the relevant
functionality of the smallest saleable Compliant Implementation that practices the

Essential Patent Claim.”
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Article 6.2 of IEEE-SA Standards Board Bylaws: “ ... « The value that the
Essential Patent Claim contributes to the smallest saleable Compliant
Implementation that practices that claim, in light of the value contributed by all
Essential Patent Claims for the same IEEE Standard practiced in that Compliant
Implementation.”

% Article 6.2 of IEEE-SA Standards Board Bylaws: “ ... « Existing licenses covering
use of the Essential Patent Claim, where such licenses were not obtained under the
explicit or implicit threat of a Prohibitive Order, and where the circumstances and
resulting licenses are otherwise sufficiently comparable to the circumstances of the
contemplated license.”

Article 6.2 of IEEE-SA Standards Board Bylaws: “The Submitter shall not condition

a license on the Applicant’s agreeing (a) to grant a license to any of theApplicant’s

96

Patent Claims that are not Essential Patent Claims for the referenced IEEE
standard, or (b) to take a license for any of the Submitter’s Patent Claims that are
not Essential Patent Claims for thereferenced IEEE standard.”
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7 Article 12 of ETSI Intellectual Property Rights Policy: “The POLICY shall be

governed by the laws of France ...”

% Article 12 of ETSI Intellectual Property Rights Policy: “ ... However, no
MEMBER shall be obliged by the POLICY to commit a breach of the laws or
regulations of its country or to act against supranational laws or regulations
applicable to its country insofar as derogation by agreement between parties is not
permitted by such laws.”

% Article 12 of ETSI Intellectual Property Rights Policy: “ ... Any right granted to,
and any obligation imposed on, a MEMBER which derives from French law and
which are not already contained in the national or supranational law applicable to
that MEMBER is to be understood as being of solely a contractual nature.”

100 See Cotter, supra note 3, at 319-27. (£ ¥ & Fﬁ‘;‘: B~ ERE R R T

IR EET RS
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EHRRAFEEEFRETELRR  TOEBERBEEAE2E
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PO S Y I ST ARG B AT 2 S (R
e puzE 44 o See Microsoft Corp. v. Motorola, Inc., 2015 U.S. App. LEXIS
13275, at **10-11 (Fed. Cir. 2015); Case C-170/13, EJCU, Huawei Technologies
Co. Ltd v. ZTE Corp., ZTE Deutschland GmbH, at 9 55, 16 July 2015. %"
Huawei 5 » HESILE ™ FE A By LY By A~ SR 2 SR O
[ I”ij’?’,’ﬁ'ﬁli 5 I%‘%ElRufus Pichler & Holger Kastler, First German Decisions
Applying the ECJ’s Huawei v. ZTE Framework on Injunctions for Standard
Essential Patents, available at http://www.mofo.com/~/media/Files/ClientAlert/
2016/02/160317HuaweivZTE.pdf (last visited: 2017.06.19).
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J/Yfé',?f‘;;?ﬁ o See eBay, Inc. v. MercExchange, LLC., 547 U.S. 388, 391 (2006):
(“According to well-established principles of equity, a plaintiff seeking a
permanent injunction must satisfy a four-factor test before a court may grant such
relief. A plaintiff must demonstrate: (1) that it has suffered an irreparable injury;
(2) that remedies available at law, such as monetary damages, are inadequate to
compensate for that injury; (3) that, considering the balance of hardships between
the plaintiff and defendant, a remedy in equity is warranted; and (4) that the public
interest would not be disserved by a permanent injunction.”) ﬁ'?ff?%;@ﬁ[ﬁﬁik =
EETINE S 2 Fﬁ B P I T pup S 7 PEHE ST lgﬁﬁ%ﬁ‘@l Rl
¥ fﬂﬂ?\’?’\’\’%»ﬂ?ﬁ% FEN BRI (the principle of proportionality ) éﬁﬁ?ﬂﬁ[
EAF 1 = 9= o See COTTER, supra note 37, at 247.
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See Huawei Technologies Co. Ltd v. ZTE Corp., ZTE Deutschland GmbH, supra
note 101, at 4 63-71.

117

—50—



—OxFx A B3z 4 AW SR 5]

BHESREMEEARNEE - EHAXRTREELEEF 2

B PR A AR A G K M BT e - A AT
EHAFABNZAEFBEE  WHAMELFHAZRERE
W56 AT E M - B35 B 3] v o O M B SR AR A R B A\ T 2B Bk AR
HAWBHZNGEEEES  WEEAGH 2280 2R 2
BEHNZE GCAEHRRABARASENEHEZARNENY
% RMETBREZEHME  WW - ZEELERFHEAHREA
AEFABTHRBANER  ETTRE AR HHE ﬁﬁ?%
BEMBEREEE "AT AH - B, BEZHZN

%%ﬁ&ﬁﬁﬂ%?iﬁﬁ%%%%@ém%’a%%i’@ﬁx

%FF” F—ﬁjé F{Iﬁ(“mﬁﬂﬂ:ﬁjﬁgﬂaﬁ f‘ﬁii‘ |—”:1 I*)fﬂf‘éFugf{"k F"Tﬁ:ﬁﬂjﬁﬁrp
U= ﬂmﬁ E/Eg\sy/;fﬂ(‘é IJHW\IE@ )fﬂ(‘é“}i("w‘ﬁyﬁfj;{dﬁ IEIFI R
W AIE JHF‘JWYHU”’?‘E’I PRI R A E S D B 1@(‘* “‘F&ﬁ l ﬁ'rjﬂ%c
i “*W%wﬁﬂ@pﬁﬂmw@ﬁ?ﬁ@’w“wwgﬁ@w?
flr e [RgF= Mm"—‘ififfflwﬂﬁ?y’?‘fﬁﬂj i) R AR {‘*“‘%lﬂl*ﬂ 2B
ﬁi’éj Fok o (e[ =y 1 pLERY o See Lichtman, supra note 58, at 1032-
33; Jorge L. Contreras, Fixing FRAND: A Pseudo-Pool Approach to Standards-
Bases Patent Licensing, 79 ANTITRUST L.J. 47, 57-59 (2013). See also Robin
Feldman & Mark A. Lemley, Do Patent Licensing Demands Mean Innovation?,
101 Towa L. REv. 137, 174 (2015). [ [E¥pUEET & (ex post) I HIF|#EAE
PR PR 3R R ] IRy AT O S f?i%“ﬁf%?’i%“ﬁéﬁ@ﬁf Gl
FER I IS LS SRR ST R AT A
SR Ve E s B E'J?HI’\“@"EJ*U CRL A F{ ERERESS DTN
5 o At g *IJ@T‘Q@’V’%‘? T RS ‘I%F?ﬂﬁﬁl?‘s?@mﬁ' T A
R PIERE 7 RS o B AR F",’Elfjfﬁﬁ ?iﬁla“s‘?%ﬁ’ﬁ ﬁ}’ﬁﬁk
TRT LSRR VISME D) R - B A (T
N4 %’ﬂ%“'ﬁfﬂm o PR ET, T gm HIF|#h% | (reverse holdup) o See Chien, supra
note 58, at 21-22. i@?gEHﬁW%E’%%ﬁﬁﬁﬁﬂﬂﬁgﬁﬁﬁ%%
WY A %ﬂ7§§J/~

PR SR 2 UL AR » 5 2 R <

—T]

IR

119

—51—



52 BRiEEBTH % — v S

Bk - ARG RR 2 7 M SR 0 R R S A B R A
W REEMAAREREFAA R PRELRRIFTRRAE - T
RERABENNREN T E - BERBLERZNZI KL E RHT HER
Bt 2 (patent pool ) F&AEMH| - VLA B F 097 KX - & il F A AR %
GEBRAN g B RERRESAT R - R &
HEARFAARELERFETREZY  FHAMERENR
B o ZREF > B AELREMBRKZET > BTHEFE
BT E R LR EIERR B KA NAT R - Tr2ER
WARANEE  RIFLMARIFELRE  LRERFEHOIZ
§§§1200

MRTFRBM AN ERE  AFARANEE  BERE
MR A RELEENEANRE  MEENEAZENEE
T2d o WAAREMNEATE "AF 682 BEH, REZHZ
WA ZAEATEEZERFBRUFD RS F KA B
BERENERHNEY  THZWA RS o JRE B K
FEAXZEZRETHEANERRY - (LR F AR LA B R
RESHITTE - MR ELERZNEA > BZREZMRAE L
& - HE L oke 2 E8A7 BB s SR 9B By AU SR 2 - ok
MR ERANETERE XA MELEMN R —E
ERENEZRTY HHATEEENE BRECAHRERE
HeEfEmiir e 26 ZHR TAF o8 BRf, REX
KMz EREREEZHE  SLEAERBITERAN LAY L
EEREHHEHERR > g BORNEAREAARELESR

P20 IO 4 R RO R AR SR 0 o A

P ) o i B TR 0 ORI« AL o A AR

R R -

—50—



—Ox%=A gz 4 RS AEEY 53

FIM BB ANE  DWERHSEAEEREER RS2 R o
FREGHEBEEL S o Flor - BRAEARRIEELELEAN 2R
Bt ERES  REFEEZBE - R EE A E AT N
E#Hl - MRS R THEWRE SRR RS RS
KEE L  BHEAE R B EREE T HIEES M EELE

P2 B Huawei ALY B4 0 °) % B Iy I R R 5 R i T

\f@‘bgﬁjwgﬁgwm%[%W@Wjﬁﬂmﬁemmgﬁjﬁ
(the Treaty on the Functioning of the European Union) 57102 ) > [H%¥f%4
] E il F{, J/ , *H o See Huawei Technologies Co. Ltd v. ZTE Corp., ZTE
Deutschland GmbH, supra note 101, at § 61. (“Prior to such proceedings, it is thus
for the proprietor of the SEP in question, first, to alert the alleged infringer of the
infringement complained about by designating that SEP and specifying the way in
which it has been infringed.”)

122 See Huawei Technologies Co. Ltd v. ZTE Corp., ZTE Deutschland GmbH, supra
note 101, at 9 63 (“Secondly, after the alleged infringer has expressed its
willingness to conclude a licensing agreement on FRAND terms, it is for the
proprietor of the SEP to present to that alleged infringer a specific, written offer for
a licence on FRAND terms, in accordance with the undertaking given to the
standardisation body, specifying, in particular, the amount of the royalty and the
way in which that royalty is to be calculated.”). ([Ei’?"'\'iiﬁ B}‘a’é‘gi?ﬁ?ﬂﬂ‘}é‘?@%l%@
B > & glﬁ“.g?@@ﬁf#;@ B VB REUE S RRLAR A B OO
ﬂ“ ﬁﬁj}fﬂ{é L‘%,l I L‘F;, [ﬂ:ﬁﬁﬂy B ¥k o A EI“i_li:f: = s o %E

ﬂ“ﬂV%J“Wlﬁ?&%Qﬁ ﬂﬁﬁ%ﬂmvu%ﬁﬁﬁ%q
%[J VEFEE) o P %P‘g’f{@ as«l““ ;Eﬁﬁ ¥ I 7 Huawei % i = 84 - rir[a;«l% s
ﬁﬁ i[% rjﬁr} FJ:‘F‘ F‘Y‘*:i (Orange Book Standard ) IIJ}HF ”Efufl“qé ST
o U EE A AR YE B PSR il H > I FE ?sﬁé* WS 2 @F % 2 o See PAUL
GOLDSTEIN & MARKETA TRIMBLE, INTERNATIONAL INTELLECTUAL PROPERTY LAW—
CASES AND MATERIALS 520 (3d ed. 2012). (“30 aa) It appears to be generally
recognized that the prospective licensee must make an offer on acceptable contract
terms such that the patent owner cannot reject the offer without thereby either
discriminating without objective reason against the prospective licensee as

compared to similar companies or unduly restraining the prospective licensee ....”)
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3 See Huawei Technologies Co. Ltd v. ZTE Corp., ZTE Deutschland GmbH, supra
note 101, at § 65. (“By contrast, it is for the alleged infringer diligently to respond
to that offer, in accordance with recognised commercial practices in the field and in
good faith, a point which must be established on the basis of objective factors and
which implies, in particular, that there are no delaying tactics.”); 66 (“Should
the alleged infringer not accept the offer made to it, it may rely on the abusive
nature of an action for a prohibitory injunction or for the recall of products only if
it has submitted to the proprietor of the SEP in question, promptly and in writing, a
specific counter-offer that corresponds to FRAND terms.”).

T2 a2 BRI A R 4y A
@@ﬁwwﬁaﬂ%WmﬁJ@erj‘ﬁ%‘?ﬁ@Jﬁ@’ﬁWﬂ&
A A ) A LA 40 T HPRBED O o IO - See
Peter Picht, The ECJ Rules on Standard-Essential Patents: Thoughts and Issues
Post-Huawei, at 14-15 (November 16, 2015). European Competition Law Review,
2016, Forthcoming; Max Planck Institute for Innovation & Competition Research
Paper No. 15-11. Available at SSRN: http://sstn.com/abstract=2691314 or http://dx.
doi.org/10.2139/ssrn.2691314 (last visited: 2017.06.19).
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Bz 2B - BHETHHNZEE  RUSHTETHARE  #
TRMAHEHZER  TEMMEABSERTZ A% NELR
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"2 Huawei ® [ LA 95 TS 17 AL T D I S P e
PSR H IS T AT AEIREN RS AR F"[Eﬁt A G R
gf Zal K TR S S I RN M ﬁi’ B PV fE 4§ o See Huawei
Technologies Co. Ltd v. ZTE Corp., ZTE Deutschland GmbH, supra note 101, at
67. (“Furthermore, where the alleged infringer is using the teachings of the SEP
before a licensing agreement has been concluded, it is for that alleged infringer,
from the point at which its counter-offer is rejected, to provide appropriate
security, in accordance with recognised commercial practices in the field, for
example by providing a bank guarantee or by placing the amounts necessary on
deposit. The calculation of that security must include, inter alia, the number of the
past acts of use of the SEP, and the alleged infringer must be able to render an
account in respect of those acts of use.”)

127 See Huawei Technologies Co. Ltd v. ZTE Corp., ZTE Deutschland GmbH, supra
note 101, at § 68. (“In addition, where no agreement is reached on the details of the
FRAND terms following the counter-offer by the alleged infringer, the parties may,
by common agreement, request that the amount of the royalty be determined by an
independent third party, by decision without delay.”); See also Mark A. Lemley &
Carl Shapiro, 4 Simple Approach to Setting Reasonable Royalties for Standard-
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132 Microsoft Corp. v. Motorola, Inc., 2013 WL 2111217, at *13 (W.D. Wash. Apr. 25,
2013). (“Nevertheless, a reasonable royalty rate for an SEP committed to a RAND
obligation must value he patented technology itself, which necessarily requires
considering the importance and contribution of the patent to the standard. If
alternatives available to the patented technology would have provided the same or
similar technical contribution to the standard, the actual value provided by the
patented technology is its incremental contribution. (See 11/13/12 Tr. at 152-53
(Murphy Testimony).) Thus, comparison of the patented technology to the
alternatives that the SSO could have written into the standard is a consideration in
determining a RAND royalty.”)

See also In re Innovatio IP Ventures, LLC Patent Litigation, 2013 WL 5593609, at
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??FIUF?@W > See Damien Geradin, The Meaning of “Fair and Reasonable” in the
Context of Third-Party Determination of FRAND Terms, 21 GEO. MASON L. REV.
919, 923-26 (2014).
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Thomas F. Cotter, Judzcmlly Determined FRAND Royalties, at 11-20 (January 8,
2016). The Cambridge Handbook of Technical Standardization Law, Jorge L.
Contreas, ed., Cambridge University Press, Forthcoming; Minnesota Legal Studies
Research Paper No. 16-01. Available at SSRN: http://ssrn.com/abstract=2712837
(last visited: 2017.06.19).
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Efi » See, e.g., Ericsson, Inc. v. D-Link Systems, Inc., 773 F.3d 1201, 1232 (Fed.
Cir. 2014) (“When dealing with SEPs, there are two special apportionment issues
that arise. First, the patented feature must be apportioned from all of the unpatented
features reflected in the standard. Second, the patentee’s royalty must be premised
on the value of the patented feature, not any value added by the standard’s adoption
of the patented technology. These steps are necessary to ensure that the royalty
award is based on the incremental value that the patented invention adds to the
product not any value added by the standardization of that technology.”). #|Z%¥
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Ml SR~ IR VEMEE '] o See Norman V. Siebrasse & Thomas Cotter
The Value of the Standard, at 7-8 (July 27, 2015). 101 Minnesota Law Review,
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SSRN: http://ssrn.com/abstract=2636445 or http://dx.doi.org/10.2139/ssrn.2636445
(last visited: 2017.06.19).
[ 225755 N EF] fﬂ JZE130 > F183 -

1754 B2 i ﬁwﬁt 'F ptglﬂm?aufr EFF AL -

135
136

—60—



—O=%~A g 4l A RBEWLSAEEY 6]

FEWAZELEER A EENEE - BB

ERBEAZEM REEAERLEEF WEERTIL  — 8
1 JE) 4 JE JEAZ S B Ay S A B - o T R B A R 2
DEEE E R HEL AR FERBIER  THRAHT
FAER#TATEALERWEETE - BLEEEEE BAE
BB REEELERFWEEE XN FLER  ALEHD
RS ARZERAE ML T —RAANRHEEIREESE 8
% BELNFEEFWEEELT - M E AR RS
ZEM EREREFRAMR TS EAFREZEEUL=FH
GEEABREZ DERE SR TR - BRI = 6T (A
ZHAERE KBS TEREZNZAE -

3.4 R E I SR B A E

LAEEGMAFSNER  EREBBHZEY  HEEEYL
FEEF| TANFAE EEH, BE EE0EMEY c BALE
RUfTh  BUBRHAHEELERAAMELHER  BHTE
BRERETHWES  EXEELERAZRARAKE "AF 4
BB BRI A B R RO A R AT
BB EEHRE o AT LARANBAL  ERREE AR
B B4R A AT BRI A E R B A RE L
W ERTAEENGER 2T RERARASRSEEE
FREZEREE o MAEFE 2B R - R AT R
FHEMTFHLERT  FBRARERBREZER o AL E
REBBUZET  BAMEREFTLZT HRAMEELER
FIMA  ERBZHBTRAZERLT  THRAHFEHEEL
FEF| BRI R W SR % HPWEE - T

137 See Carlton & Shampine, supra note 60, at 10. %Elﬁ},ﬂ’ﬂ?}’ ) [ﬁjﬁ%tl?»o ) FI83

—61—



62 BKIELIH % — v AL

R REEREELELF A THEA R EN LT HES  BR
HEABALLERT - HREZ 5H RAI B F 0 4
REGEHELHERLE  HHERESWER D BAN M P RE
TANT AT BER, 2 RE SSHEERTHRRENEEH
RMEZ X/ BBATTRABRTTEE - 77 NMF B 2
FoAl L0 e Bl BN ASERE B
FERELERFRNBEERMRAS EELEMONHEL  F—R W
AEAEEAEFREUASERERREAEH  LHEHPES
THREVNLEANAR EERAEEELER MRS - HERE
EEMFATENT FRAREARE N EAEE  EERWEET
B B AT E AT A - B WS R BT - BT 23 W B
TR B PEE o wk T E—RH A E L ERA 2 MRS
Bt EHBAARFEZLER MR ABFEZFE - U RAZ RS
Rt BARAIET o BB A LR BB - 5T 5] A4 FE F 20
R HE 5% ERASRAETEEFRNLES 2 EH TR
b F 25t 810 o
4R RA T
ERELNERAAEEAMEASE - (275 T WA AR
0 AR EEEAMANEARBT T AT AE
BEAH, 2B TELIEREAZERMIRABNERY - 2%

198 s L 02 9 (IR TR T SR AL

%H@ﬁ?ﬁﬁJ°%ﬂW§wﬂww¢’ﬂwrﬁﬁwTS@%W%W@
k%ﬁﬁﬁ@ﬁﬁﬁﬁ?ﬁﬁjﬂﬁF?%@@%ﬂﬁﬁ?@@J§W1°
2 LRI 102570 £ ¥ B ok TR AR VIR -

SEBYOOME Y2 ¢ TR (kR KO RS MR ) e
ﬁ%m@ﬁ?%ﬁ%f%ﬁ@%ﬁﬂ?“%ﬁ%@@%ﬁﬁ’%ﬂﬂﬁ“ﬁ
HiY ] -

139
140

—62—



—O=%~A 2 g G2 A RABRWESFHEEY 63

BB EEE R G HEE ¥ AR AR
BHERBEN S - BAN R T Y R
NEEHERBERMEEEY  HRAEFENRATE YER
TN AT BB, REAY  RLERTRENHEN - F
WHEHZITECAT SRR R ERELERF N TAF  AE B
W 28l BAERESZBREHE  THGEELRBATT
R NGEH BT WTE M TRGAGENEE AT &
BB, RETHHREEANTH R HE  — B H#
REEMEMBEZHETERE S 2T 4 - REMRAERGER
R EREREHABRBTELEH  BTAGE  ERAED
BHEREFBABIT AT AE  BHR, ZHHE KR &
FIAREBTRECARATHEESRY Bt aE
o R ENEREEHERT  BREAEATZ TAF
A8 BEE, BEMBEENHE  ATERAGUEIRIERKTE
WiEER kA B H IO EN o JE LR R A R 2R 0k A
BATHMZ c MR oGt EERMRBA TAF A
BEM 2B EEHRA SR BT R L N
WS EESLBE TAT S B, 2RME - B ERE
FlEmTRAEGSESE  Fi - kR TAF A8 BEW, 2%
W A B TE o BRBATEEE TR T

4 See Lemley & Shapiro, supra note 127, at 1157-58. (“And it is at least as plausible
that an overbroad defensive suspension clause would end up nullifying FRAND
commitments as that it would induce reciprocal ones. While the issue is not free
from doubt, we think that an offer made conditional on the would-be licensee
licensing any patents other than standard-essential patents reading on the standard
at issue is not a FRAND offer.”)
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CSIRO v. Cisco Systems, Inc., 809 F.3d at 1035-36 (Fed. Cir. 2015)
(“Additionally, the district court failed to account for the possibility that the $0.90
and $1.90 per unit rates that it used as a starting point may themselves be impacted
by standardization. The parties do not dispute that CSIRO actively refused to
submit a letter of assurance to the standard-setting body for later iterations of the

802.11 standard, after the ‘069 patent was locked into the standard. It seems quite
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possible, then, that CSIRO’s Rate Card rates attempt to capture at least some value
resulting from the standard’s adoption. CSIRO’s offer was not accepted by a single
entity. On remand, the district court should consider whether the initial rates taken
from the parties’ discussions should be adjusted for standardization.”). (%41 i F]
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Statutory Licensing of the
Standard-Essential Patents and
Patent Abuse: In Terms of the

Doctrine of Good Faith

Chung-Lun Shen’
Abstract

The issues concerning the SEP abuse and the FRAND licensing
have been among the most significant disputes under patent law in
various jurisdictions. The resolution of the aforesaid issues is highly
relevant to the development and application of the technologies in the
field of telecommunication. Further, the patent policy of the SSOs also
plays a key role in avoiding the SEP abuse and facilitating the FRAND
licensing. According to empirical evidence in the view of the
comparable judicial practice, the hot question has always focused upon
whether the SEP holder may be entitled to the injunctive relief against
the implementer of the technical standard the SEPs are embedded on,
after the patent pledge on the FRAND licensing was made. And if the
answer is affirmative, under the consideration of the risk of hold-up and
royalty-stacking, what situation where the injunctive relief was made is

equitably justified under patent law? When the risk of reverse hold-up
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is recognized, how could the court decide if the injunctive relief is
equitably justified? Based upon the lessons from US case law and EU
judicial decisions (as well as the related scholarship), this Article tries
to establish a feasible approach to correspond to the potential disputes
on SEP abuse in Taiwan, in the aspects of law interpretation and
prospective legislative recommendation. By proposing the reconciliation
of the conflicting interests between the protection and the FRAND
licensing of SEPs to fulfill the goal of patent law, this Article expects to
provide with some instruction and reference to aid the courts and

legislators in resolving the related potential disputes in the future.

Keywords: Patent, The Standard-Setting Organization (SSO), The
Standard-Essential Patent (SEP), Patent Pledge, “Fair,
Reasonable, and Nondiscriminatory” (FRAND) Licensing,
Permanent Injunction, Patent Abuse, The Doctrine of Good
Faith, Estoppel, The Good Faith to Conclude a Contract
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