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11f.

64
65
66
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’ Benfer, NJW 2002, S. 2689; Gotz, aaO. (Fn. 6), § 18 Rn. 11ff.

Benfer/Bialon, Rechtseingriffe von Polizei und Staatsanwaltschaft, Rn. 1570ff;
Gerhold/Rakoschek, JURA 2008, S. 900.

FRERE > [filgE49 - F1302

Rachor, aaO. (Fn. 44), Rn. 791.

Epping, aaO. (Fn. 60), Rn. 110, 730ff.; Pieroth/Schlink, aaO. (Fn. 57), Rn. 239ff.,

69
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MEHRE > AATBEE —EREEST BN EREE K
TR E B mE L Eﬁﬁﬁﬁ(#&ﬁﬁﬂﬂﬁiiﬁ%ﬁﬂﬁ 5k 78 S AL
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FREE MR B AEF - st R 7’@]3 BumEr st
HATBR A0 Efk ~ 4 #& ( Androhung ) EE* ( Festsetzung ) &
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BT Bt e AR 7 TR ATEUR Bk B B 1Rk B A fn ok
R R|EFRIBAT - RWCZA LR 55 T ik - B o 58 ) 7 = JE
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( Gekiirztes, Abgekiirztes oder Verkiirztes Zwangsverfahren ) (S

44565 3+ JUA MFERITHE VAR5 R RIS 12 - 18395 ¢

2 Achterberg, Allgemeines Verwaltungsrecht, § 22 Rn. 210; Gusy aa0. (Fn 5), Rn.
438; Pieroth/Schlink/Kniesel, aaO. (Fn. 11), § 24 Rn. 21; =iy f' ﬁ* =60 5 I
891-894 -

73

Gotz, aa0O. (Fn. 6), § 13 Rn. 2; Maurer, aaO. (Fn. 2), § 20 Rn. 27;
Pieroth/Schlink/Kniesel, aaO. (Fn. 11), § 24, Rn. 36; &0V 15 TR0 v
Ty BRHYLRSN > S F1389 5 20165F 25 > Ty O L Fzrﬁl‘?fﬁﬁgiﬁjﬂ
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ERLEEBRIWBATTE  PEAARRT—H A8 EE &
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DR PR SRS 6310 0 1191 2000 6 5] 3 [ (60 >
897 + 75T pL e By M 2 I 5 O8 5 g L STA44BE I -
“ Pietzner, VerwArch 82 (1991), S. 306.

s Gusy, aa0O. (Fn. 5), Rn. 454.
76 Gusy, aa0. (Fn. 5), Rn. 446; Pieroth/Schlink/Kniesel, aaO. (Fn. 11), § 24 Rn. 14f;

SIS T3 F1180 - 183 ¢
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77
78
79

Benfer, aaO. (Fn. 67), S. 2688ff.; % §fGdtz, aaO. (Fn. 6), § 24 Rn. 11.

it » [ﬁjﬁ%%o » F1879 ¢

Pieroth/Schlink/Kniesel, aaO. (Fn. 11), § 24 Rn. 25; % §§Gerhold/Rakoschek, aaO.
(Fn. 68), S. 900.

o i 60 - Fr892 -

81 Pieroth/Schlink/Kniesel, aaO. (Fn. 11), § 24 Rn. 26.
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% Wi 60 » 71894 -

Gusy, aa0. (Fn. 5), Rn. 182.
4 Gusy, aa0. (Fn. 5), Rn. 180ff.; Pieroth/Schlink/Kniesel, aaO. (Fn. 11), § 12 Rn. 13.

-128-



—OxF+=A HEFRZG P UG FNLEE 39

O ErEF

ERBERG A ERF > Btox T Loy B B 58 4 S P AT
(unmittelbare Ausfithrung - —Z A # F 47 ) 8, T E & 2 AT
BFFROEF  ARET  EERREZRBERAEFRATHRS
R - &7 LR LS - TEATBUR S0 fFR - T L5 7 %
Mg RN E AR 2R ERAEETBFHETF &
ALLER  BIE TR o BT BEER RS ZAFR - LR E R
BRI EREAEEBFH NWEAT T & - 0T R LR SR
ITH L BT HEA > BRI RE R 7 EHERTEERH L
THE BRECEMNELCEBHETREN  ERAEEER
EEMREMLERAZHE -

ZHEBRESTY  WHARNSAT AR FHEFOR - F
121%% - FT—H&T "THRAELEZRE,  WHELM TR
B % TEERMEANER > HERZEMERNTZER
it R - %hE 2 WEMERALE  WHERBERIFLHE W o
HRWMENFE— T o REEMETE - EERBFERATBUR
DL ERGEEA  HATBHRATNEEEH T2 HE  OF
BATWATE R EWMHEBRF EAER LN AERFE——Hin
BB AN RRAEFERFRITRAS  EEWNERE
B ERWATBUR 4 F DVAGE ﬁﬁl%%ﬁ%ﬁﬁiTﬁ%%ﬁ
THEE wEZ EEBMBEZFREZ  BETRFHTEHRES
ﬁﬂ BRZEHFZAE  MALARE - REH AR Z ﬁﬁi

R HEBAZTETHE ABTHTHRESE Bz a6
%%ﬁﬁ%mmWGwaﬁ@@’E%%ﬁi%%%ﬁﬁ>’%

® B G - F1898 -

-129-



40 BRIELIRH %—5—
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8 Achterberg, aaO. (Fn. 72), § 22 Rn. 224; Gotz, aaO. (Fn. 6), § 13 Rn. 4;
Kugelmann, aaO. (Fn. 17), 11. Kap. Rn. 45; Pietzner, aaO. (Fn. 74), S. 303f,;
Schenke, aaO. (Fn. 11), Rn. 566.

87 Gusy, aaO. (Fn. 5), Rn. 441; Pieroth/Schlink/Kniesel, aaO. (Fn. 11), § 24 Rn. 38;

66 =PI {F[Jﬁ%%o > F1899-900 -

Denninger, aaO. (Fn. 9), Rn. 64; Schoch, aaO. (Fn. 52), S. 472-476; Vosskuhle,
aa0. (Fn. 52), S. 908; [fli#iF jzkﬁéj%f;s,sii ;I/%%’ﬁ?,ﬁ , fﬁrﬂi?%?ﬁﬁ » 140
60 B> FI195 > 2015F 3%] o

Gusy, aa0. (Fn. 5), Rn. 441; Pieroth/Schlink/Kniesel, aaO. (Fn. 11), § 24 Rn. 40;
[@E’F’ [ﬁjﬁ%téo » F1900-901 ; B & » [F[Jﬁ%t@ » F140; BRIH Y E [ﬁjﬁ%t& ’
F1146-147 -
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Discussion on Police Deterrence of
Danger and Litigation of Criminal

Ying-Chung Chen’
Abstract

Executive power and judicial power are two independent
mechanisms that check and balance each other under the concept of the
separation of powers. While the police is subordinate to the Ministry of
Interior, according to the Code of Criminal Procedure, it is subject to
the investigations of prosecutors. In this research, the nature of
deterrence of danger on executive power and litigation of criminal on
judicial power are first discussed.

Due to the diverse nature of both executive power and judicial
power, difficulties on judgment and classification often occur when the
police exercise their power. Hence, the dual functions of police should
be clarified to resolve the conflicts. However, the Code of Criminal
Procedure states that “... may be arrested by force ..., but such force
may not be excessive.” The statement has attracted criticism due to its
relatively ambiguous definition which violates the principle of clarity of
a Legal state. In addition, it is necessary to clarify the different types of
force as well as other essential conditions regarding the forced exercise

of law.
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This research aims to discuss the nature of task and duty of police
on administration and judicature, the discrimination and combination on
deterrence of danger, and the litigation of criminal. Several guidelines
on the legislation of law as well as legal concept in Taiwan are also
addressed in this research. Two cases studies are further provided to

validate the argument stated in this research.

Keywords: Deterrence of Danger, Litigation of Criminal, Dual Functions of
Police, Massnahmenbuendel, Administrative Act on Judicial,
Immediate Coercion, Direct Compulsory
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