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Brian H. Bix, Private Ordering and Family Law, 23 J. AM. ACAD. MATRIM. LAW.
249,260 (2010).

JOANNA L. GROSSMAN & LAWRENCE M. FRIEDMAN, INSIDE THE CASTLE: LAW AND
THE FAMILY IN 20TH CENTURY AMERICA 212 (2011).

ABRAMS, CAHN, ROSs & MEYER, supra note 3, at 838-39.

Id. at 839.
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Sally Burnett Sharp, Semantics as Jurisprudence: The Elevation of Form Over

—T

15
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FEMINISM 1, 10-12 (2003).

HARRY D. KRAUSE & DAVID D. MEYER, FAMILY LAw 337 (2007). £l i > RI4LI
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31 Judith T. Younger, Marital Regimes: A Story of Compromise and Demoralization

Together with Criticism and Suggestions for Reform, 67 CORNELL L. REV. 45, 46-
48 (1981).

Marjorie Maguire Shultz, Contractual Ordering of Marriage: A New Model for
State Policy, 70 CALIF. L. REV. 204, 329-30 (1982).

KRAUSE & MEYER, supra note 30, at 339.
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34 ABRAMS, CAHN, ROss & MEYER, supra note 3, at 839.
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£ R Bl # £ (Duty of Good Faith) - %4 F 4B 541 8 iyt il o *°
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Robert H. Mnookin & Lewis Kornhausert, Bargaining in the Shadow of the Law:
The Case of Divorce, 88 YALE L.J. 950, 957 (1979).
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a4 Sharp, supra note 14, at 1408-09. Marlene Eskind Moses & Manuel Benjamin

Russ, Legal Separation Agreement and Their Effect on Divorce, 56-JAN TENN. B.J.
22, 22-23 (2020).

740 R R B R 7+ 53 | SR T SRS ) D B
He o MRS A O R D B |%mm 2
Heplpr— ?Z[n » AR H 255V $57)1  Sharp, supra note 15, at 323- 24

JUDITH AREEN, MARC SPINDELMAN & PHILOMILA TSOUKALA, FAMILY LAW CASES
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P - P R -
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OERMERNBEIRE | FREZAZIES

EBELGTHWRBHHRRREZEE  FADBRANE
EREEY —  THEUHKARHLE T EFHERENTAR BT

7 HESRUMDA Article 306(b)H1 7 » %7 1) 3 zﬁi?rmﬁw aEICE R

SURISHEIR S E ] o 16 R B OIS R 2R e ARSI
BT 229 b AR PRI PO B *;stﬂé?ﬁ&ﬁlﬁu[?qi %
[575%7 ﬁ“iﬂiﬂl JIP%E‘T S AYEYEY o STATSKY, supra note 19, at 141.
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BRI BEYTANT  BHHBEZYEN - IHETS ER ST
ANFHABRLF  ER¥RWTEHE F& - HHERET L4
Vo BRESHTHE i EBED — FEAGE N 5%
B - EHAETABRANNLE  ERCHRIEENY - N E
HHEAE  WTRERER o o —F AT TR - (SR
WEHEMLEEEE  ERYEENELKED  PEE  2BRY
THE —BBUAEHENAEAEES AN AZHETESE
Tpgwk - WIS ERTREBWBRT R HHHNTENRL
EANTEARE - AR REHGHENENETEGETHERE
DREHER  REATHEBBG LRGN  ERF—FREE
THEELEER DX eRERN AR PEIL  #UR
BEEANE L BTEFRREHRRTE - AT - = HEEY
EWEELEAATERARIGE - Bl 2 edhig  Pum £+
EHATELEMEPEALTTRL - ERBERTHETHSE &
4 BEUETEN EARERGRA T EWEETE - BT
AERHUNERETLETAT  FL 5RO ERILESE LY
3 o
BATETMARBEBRYEL RN EREL  £XL 46
BAERMER  BE—F M BRETEL BN EEHKE

48 Wourms v. Wourms, 166 Ohio App. 3d 519, 851 N.E.2d 553 (2006).
49

FHILALFY 73 2| SR~ B | 5 A BT BRI B9 SR TR S R
E R -

= F%l?,i BTG ﬂ?@éﬁﬁﬁﬁﬁ*ﬁ#ﬁ: AR HELIMEE o = T U [l R R
Dendrinos v. Dendrinos, 58 III. App. 3d 639, 642, 347 N.E.2d 1016, 1018 (1978).
Abbate v. Abbate, 82 A.D.2d 368, 377, 441 N.Y.S.2d 506, 514 (1979). Sharp,
supra note 14, at 1425.

51 STATSKY, supra note 19, at 141.

50
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AT AWAB S T A L+ ABEEEBELS AR Y
HREf RN ERATRMEEHE 52  FR—HEZ
Al %%%i?%&ﬁ%ﬁu’%#%ﬁﬁﬁiﬁﬁiﬁ
(Duty to Disclosure) - 23, - 23 &k EWEEHG - LI
WERERAMYHAE - A RBETEHBEAE - G T ERE
EHAL HeERTRERANREELE  URANTZ WAL E
HoohEEE  AEBEMTHBEAREANE ERERN - ER
HE et PRy BRAXREWEERG  EEEEEN
BIEL 4k - JRER - EkESF EHBERIAE - Flan B EEm g

BRASREN - R — TS AT - B AR R R R AL
WX ETENBRY AT EEGEENBERY YA RBEE
ISIRETE - KL B BB o o - KBTS
EETAHK  TRAANETARBEINEERGE)  BHBE
e EEREREAMBACENGESEENN  REEEH
GIRBEE  RUHBEEHERENEE - KB EBENED THER
O MY EHBEIBERE (EMMAGERG) BN kB
TSR R M A R AT BEAER M LRk

52 CLAUDE D. ROHWER & ANTHONY M. SKROCKI, CONTRACTS 291 (2006).
53

B4l - fEPalaciosZE - RAFEAFEE] E 77 BHLLINF - R & FIZFE H 58 BEE T
RATUR - SN EEE o AR R o SRR R MEEOT AR
WEE  BREMHE TNDEHLY > CEEENEEESE L AFEHES
HHREEAFEZFE]MY3L] - In re Marriage of Palacios, 656 N.E.2d 107, 112
(11. App. Ct. 1995).

%4 Lancaster v. Lancaster, 530 S.E.2d 82, 84-85 (N.C. Ct. App. 1998). ABRAMS,
CAHN, RoSS & MEYER, supra note 3, at 892. KRAUSE & MEYER, supra note 30, at
338-39. BAMYKREMMGEERG  F2EA TS~ A PEEREAEZ HMH SN
H— s B PEEEEQBEN S 2 HYFEREE  FERMGERER, -
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h—3 o P AT AN HA LW TR ERIEAT R
& REUFRAEZRA TR FARTBEARGTEESE &
EAE B B NT A AT o

TH - BRI T ERERNATEE  A0BmEY
EHTRR—RHEZGRN 2 EAEE e EEMHERLY
BRI MEEARERNRAE LR TRENTE
%’Wﬁﬁﬁﬁﬁﬁﬁﬁﬁ’\“%ﬁ%#’ﬁﬁ’%ﬁ%%%ﬁ
BRACHMANRAGRBEEHE - MERIAENHNE - 4%
%%ﬂ&lﬁﬁ%ﬁ%%%%@ﬁ%z&mvﬁ%%ﬂ&m%%’
HREHAZEEEA  WETEREH A ERL A FE® Y 5 —1E
%

B EEG LIRS BRGNS RREETHE LTS
Wﬂw“%%ﬁﬁ%%ﬁéiA%E@’ﬁ%%LWﬁEWAﬁﬁ
MEAER EABEAZTLRAUBEEN MHLELEEEL
BA - HRAB MR - AT — TSR H ﬁ%owtu
&%%E’ﬁﬁ£%%ﬂ%’ﬁ%%%ﬂaﬁﬁ%’“%%Zﬁ%
AL GBS TRIEE SR EATEANEAEER - EEEE

° Sharp, supra note 14, at 1426. [J[[1 » 3. fr $¥ 290 > 3% B 73 Blalock % Hl , F'F
W R ELEEHl o (Y- BBk T Brice ROHT ﬁ 1 B 4 0 55 £ fffi 10 =

Blalock v. Blalock, 51 Ala. App. 686, 288 So.2d 747 (1974). Brice v. Brice, 340
So0.2d 792 (Ala. 1976).

1d. at 1426-27.

Tﬂ%ﬁ(WWEMMWW)FW@ﬂﬁﬁﬁ [ G E2FS R ﬁ =
YA+ S ARLEC 5 RS S U + ST BTRLIBS S (5 £
[ o %’&Ufﬂl* Pﬁxﬁr[?“jﬁdﬂ?ftpq SN EIES ‘L‘:/f»ﬁt:)-_/‘;/ii [Ed '—‘F[J7§I’1£ S
B RS i 5495 - ROHWER & SKROCKI, supra note 52, at 271. I J?[:‘«P F’?%Fﬂ
Fuyj HRAT B PR A

8 STATSKY supra note 19, at 140-41.

56
57
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MR CERATITERERY  BHRATATRANZYTE
# o hH EHHBEARMAS o —fEmREET  R—
FRHERRE  ERFELEREELTHBEME  HHHuTH
TTRAFH L -

RTT - EHEEFEL HRHBEEMRIBERHNERNT S
Ao BTHELRENSEEEHGEE  RBEAE 23 41
g O RERUBMEIRAOBERGERE  FREYCRL B
WP FHEWRE  TEEEAH AT % (Bad Bargain)
BRERME HERMFNERRER XETHAENEIRAEL
EATERGES  RAAEHTHLY - BRE TR K HEKRE
HERETREHTRMNE R BERAEHNNERY,  AE LT
G R LA (Legal Duress) o %4k - —fE e R E
RuBBmEE RTAEETHE IR ES AN EEEH
FUBEEHRNERES  URESTHELER R T AL
B EAEMEE BEERAESENRERE L KT 2
HEH LB Z 2R THRATREMES  flin BHERK
RYH R TAEEFEZRPN R ELEESHBHT -
BEEFEREENERHNEL LT REZFAEE—THE
B ERRE ETHAREHEETY  BASERLTHERE

%9 Sharp, supra note 14, at 1428-29.
60

RIS (ERA (5 "4 EFAT,  (Termination Rules) - RIFEFEFE > AAEH]
So E B JE A 2 (B ERA &% 1L - TS ARIE SR - RFBAERHET 0 GO > HE Gl
T E MRS ER % - BN EER(R T&RFR, - F2RAT T2 - AFFEE
e 2 B BN — - B A VPEEREOBEM S o HIFERE  SEH
IR, -

61 Wilson v. Wilson, 642 S.W.2d 132, 135 (Mo. App. 1982).
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o WEA B R AR
i H—EESFROME > TR FFR (Threat to
Sm)T%%&%L*ﬁﬁﬁﬁ%%%ﬁﬂou~&%é£%ﬁﬁ
B EREW B EAT R > LA 6% WAT A (Wrongful
Ad)’%%%%%%%’Jm%%ﬁﬁ%A&(UwM)’@%
HAT & A T % BB (Collateral Purpose) - 7 4% # i &3 - ©°
B RETE - PRI & — AR B 34 BUR & AT A 0 R 1T 3
RS LA ERNTE  EFTAR  REGEUFRFIRE
( Threat to Sue for Custody ) - sk Z EHIMEHE = F 1 EFND
( Threat to Sue for the Third Party for Elimination of Affection) - —
s TeRRARGEMESERAES > HEhwT - F—
BFEHR— MR ERGRNEEEORETA > T RAT A%
ZATH  FTARBETE URRFREE REEAIWEEAT
B W BE=FH B OERERD (Heart-Balm Action) - *7F
ﬁM%ﬁEmﬁ.’E#K@ﬁﬁﬁ§%~’£ﬁi$&%.@%
%%’ﬁﬁ%%%ﬁ?&%ﬁ%%%?’ﬁxﬁ“ AERBEZ
e e Lt WA B ERARAME F=EEd > A
ﬁ@%ﬁ%%ﬂ?’%ﬁilﬂ&K&X%ﬁW’%W’@%%%
BERREZMARG T Ol LR BABENHEYE &

2 Morand v. Morand, 767 N.Y.S.2d 523, 525 (App. Div. 2003). ABRAMS, CAHN,
RoSs & MEYER, supra note 3, at 893-94.

63 ROHWER & SKROCKI, supra note 52, at 267-69.

o4 I (R Sk R (MR T R RS T (AFE RS (Adultery ) ng[ﬁw& ) A;:F[
GG e %ﬁﬂﬁgﬁ Eﬁ IE‘ N E=EVS ALY o Iﬂ““%%[ﬂ&ﬁﬁﬂ
B T@zr?:?i i R I?t FY R U [t~ BEA BB ET > Bt [y B

Hﬂﬁﬁ?ﬁ?[ﬁﬁjﬂﬁﬁf?ﬂ‘?ﬁ’ KRAUSE & MEYER supra note 30, at 109-10.

65

S RCE A RER ) VYR i b RTRT ﬁ%ﬂ%'@&%@[ﬁﬁ'ﬁ:%
LE e :?f&[s&'ii R T i A1) - 695 81+ F1163-167 » 2018
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DTN BE=H A0 B ZAMHHE®R  EXTE S WIEETE
B4R Er - RRAYTEMUTY o %
BUXZFTHBERAERYBIMRE— L H A FIEHE
B TERAYBRTHEAREN BT AR EY  HEEWER
B RRBESW - UHRAIIEENTE  AEEATESIH
HoBEARAFHMBEMEARYE TR EEFWMAOBRZAEAF NG
2 oCNMEER TR THEMFE—F WEM - ZLink v. linkg
o O RKEFRAUFAFIEE  FHhTRESEY
BE2AiTA THRREEGERAER EAITALATEEEH B
DA FMEEESE G EN - L 848 mHHMHE (Not
Related) - "E B AE—F R - ZRLUFAFIEE - £
BARRABRNZ % ANERELHEAAEMEHYE  CET
FEEBET @ TR E ; 71?}&% » #£In re Marriage of Conlneza %

FRE] o ffiifl[“p ’ E\%éﬁ{*ﬂ/fﬁ'%ﬁgﬁ’étf: PP BEZ 25 Bk RS > F1196
20005 9] o FHETEE i B P B (No-Fault Divoree ) 3525 it 3
Fﬁ‘%ﬁﬁiiﬁ Bl N ‘?sfﬁ C kL oI s ﬁ‘,fﬁt Ak EJJ PO > Fri26-127
2011F 5% -

R 5 A ok FIIF'fJ'\“@E*,Fﬁ%Fﬁ???L'E SR FIEI R (O v SBRARE
i = 7\’[\}q¢ﬁﬂf§"r§:ﬂb‘f&%§] pfmﬁyﬁreJ?‘@w B P R
Fr DT FZEFYRA & 5[ o Peter Nash Swisher, Reassessing Fault Factors in
No-Fault Divorce, 31 FAM. L.Q. 269, 306-08 (1997).

fgp s A ﬁ:@a:%@‘%ﬁ%%?%' »FE T R Ry HAHR ZFHEE
Y s 1 A A F[U)f%;i%‘ﬁ s FIE T R SS %‘[fiiﬁﬁﬁ W S ]
PRSI & o A AR LRt E - PPEHE R 2R E R F'ffﬁg}“ﬁ °

AREEN, SPINDELMAN & TSOUKALA, supra note 46, at 1231-32.

66

67

68
69
70
71

Sharp, supra note 14, at 1438.

278 N.C. 181, 179 S.E.2d 697 (1971).

Id. at 194, 179 S.E.2d at 705.

B AR AR R E BT AR
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B PRERERWR A RERLUAAFIEME  FhyRES
SRR WA EEA BN W A FAE A
B REFATHOEE S BERAELL TR RERAME
M A B s BT - DL A T OB 7 O AR T R Y
AEBEE - TR A o PR AR DB E AR BN
FHEZ A o T (R RS B o

OER BN EZIBERE | EERRERR

BRERA Y EREMATEEAN TEERGRA,  “HE
HAE SRR EWER - A ERSERAAREZ AT & -
HEAELIE SoMRETELGE  EHEERGT  REMER
(R BEELALRE W —FREZTA BUAMTREZR
EHEAEA ENBERERGZHARAE - FIARIEE R LER
rzmurbe  BUMEASAR "TRE, Ao ETHNEEMRA
( “Protective” Principles in Domestic Law ) - DL[F 1E1{5 F B 1R 2 &
R AL EENZQ > TR —FEAEH AT 8457 s & E
( Spousal Duties to Deal Fairly with Each Other) - ~451{& | £ &
MU R R YR AT

wyo EWJZJIE%T'\F”,%FIU%;%%%’I% TR

72 Cal. App. 3d 736, 129 Cal. Rptr. 566 (1971).
& RS (TSI SR e g
FHRLE T R
" W%%FEE%NEWJ’ CEERE AT @#@ﬁﬂ@ﬁa&{@ﬂw
M - R b T R L
BN I TR R WFRWJWfEﬂaﬁ%”E
- iﬁ[ﬂ*“ﬁxjﬁ?ﬁ\ﬁfj’#ﬁéz F] o Sharp, supra note 14, at 1415-16.

l'ﬁl'f%%fh":ﬁ‘?ﬁ‘ ) TR IEFHI (Good Faith) UM Elife » AT & 45 0 (=
R AR > (S 3 A s
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B ARAZHATCERG  FRELERTAZRGZNE
FoHRAEABENL  RFEEX  WATHRBRNENEES
BHoPRETE  AFANBESAMEGEREE  URTEH
KIBE LG EZEG  TLEERMEB IR LA BRY - £
FHEBER  BHzHRBbLeRTE  P—RTT  BReF
WEELIREY  HER P EZY  WEFTEEFEG  mi
R WEENBERNB—MHERMESB%  UBEZ - "
EHARA, UTPHABRYGNTRBEE XS WEE - AT LN
TREEBGRE FASBERATREZSRE T AR EEF
ERRERGHZTAEHE  REZEWEREE - st ZUTHFEH
WfEEBA T 4L R Al ( Termination Rules) o 7

R TEERGRRN,  AEFRTZEE  BREFENE
EHGET - CALERA  EREEITREBLEETAEERE
BEBAE AKLE - lhok - AZFBEFITILL  FUESEAR (At
Arm’s Length) #RXEH - TEZ "EEEGREMN, 278 - 2%
fi THRERE, RAWERE  EEBGLLENAY  THReHE
ETHEMERTIREE  BERARE  HEARE  HHEZ

76 KRAUSE & MEYER, supra note 30, at 338. {S{ER{4 - IBBHETS - BFEH > Bl
T EZREY TS APEEEEZEHERNE - BEFAPEERELEO
BRI ENFEGERE  FFEEO 2 EE ) ZHBERET -

T BB R R S A TP SRR ST TP R R B (5 B
IR

8 Laura A. Ward, Duties of Fairness Between Separation Spouses: North Carolina
Continues to Find That All Is Fair in Love and Divorce, 67 N.C. L. REV. 1397,
1401 (1989).

;i Sharp, supra note 14, at 1417-18.

DEENFZE  BWE T BEE AL  WEEELNHRREE > AERKECH
Flzg > A EEE T EHE S AP ERAE - STATSKY, supra note 19, at 141.
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EEREEHNENE VBT REREEHCERGELL - B
THOEER ) ZER HUTHBETE K F— EEEIRE
M WESERALABANEAEERAZRSE  REER
EEEHZATA  SARAEREZEREET 5= RELLY
BIEEATHEERARE  CEBGHTESSLL  BEFLE
BT sk EMZEERG  THEmatE  %g= g—xF
BB A A (MR - S AR (e TR ST RER
MesgEd  ARTEERGEEGRE LS H TR, 28
R EEEEEARS: 0 XM T REACERGER
LER R 0E EBAZEEBESHFEINEERERE £
MR R T B AR L RSBREA - BEH S AR
% BRERHEBHABESL BRIREBUECERGERGE  FHTAT
WA BREY B nb T g Pkl B TR, BiE
Bl EALEENBEEREAEREERN  KEEEL )Ll
"EERARE,  TEFREUEIESBERAERF LWE G
% o

BrFH - RENBRENZARERAT E - T — R
ERMZERELY  RBAAEKE 2 EHEL "EEREE
Bl HEFREHESEZHATHEEEE  MUTEHRE
TUNTPHEEAZE FHEHEE

81 KRAUSE & MEYER, supra note 30, at 339. See also Ward, supra note 78, at 1401.

ABRAMS, CAHN, ROss & MEYER, supra note 3, at §92.

HT#E.T?%'ﬁ% EVRNS F&'?‘f«?ﬂﬁ%}*@ (g™ ?, o P TR e P AR AR T PLERE
S iy Pl R

Sharp, supra note 14, at 1418-21.

82

83
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= HHACPEAEE

WHFTR > A BRGEG DR BN  FENTFEEEELER
HMERKETEEZBEER REEL W h TATEE,
TH - ABERGNEEETEANTR  AZEEFHTRZHBEH
# 0 TEBA AT NE A R Y 2 ERYE
"JE "1 43 ; (Unconscionable) , By#EA - i F g N\ FHA
J& - AR — PRk o
OATFIZL

NPREERGHEME  MERHWBENAT AEHARE
BTHEEREE AT BEMEZLBRGEM T —FE$E
ANZ A5 B 8 7 R Gk A ik TRy R TR LA
WS D - AT TAT, o Bl THEARFATFHN S
BREK Pl THBE T AR ESESEE - &F T %
¥ AEMTARTREINTENAT  BRZATLSK  £— 4
HEFBREABEZEY  THEFLNA—FLETEATRE
HARETHTHLANTATRY  PHEFATFETELAT
Mo rwHEm M —GRE MERELAT LS5 -

KT 2EAREEREFL  FEHLBEYEBER
TRAD®EEATHAE (Unfairness Alone ) 1Eigfi @ 17 % AT
N AR E Pl BF AT T RRETE L —
SN T EEALER  AHEBEGEYE g %

84
85

ABRAMS, CAHN, ROSS & MEYER, supra note 3, at 889.

Sharp, supra note 14, at 1442. Prochazka v. Prochazka, 198 Neb. 525, 527, 263
N.W.2d 407, 409 (1977). Harder v. Harder, 49 Or. App. 582, 619 P.2d 1367 (1980).
EIE ?Qﬁ??ﬂﬁf%gﬁﬁﬂj?fv ﬁ?j?ﬁaﬁﬁ*ﬂﬁﬁggEﬂﬁ%%ﬁﬂﬁj\ﬁgf:ﬁﬂ&ﬁ’ RIS

R R T 2 R AR R U T

86
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ERKZWNEFRE T ATF (Unfair on Its Face) - B3 & 3% # 4
BB RFEWTAT N B RN RNEE LT Ehaa
BHAENNEE : -0 SHUENER  BRoBRAE
WRAEMS iy —FRETTENTE  RELERX  0F
THRELALPEZYEREENTATEN - BELEAFRA L
MBEHS  KEBEEMUEFATRAEEES  TUERE
FAFHEE RABZNATEATREEEEA S “H
o EEEEL  RELBEABHATIFEATHWEN  AFY
NFEEZERDLBEETWERT - U —BIEH o
OFEFEIE

BEEEREL DTHREATEAFEEZ MRS £
FiB TIETAE, o £EHM— 4 EM 5% (Uniform Marriage and
Divorce Act, UMDA ) % £ X306(b) 5 » %3 bk Z 7 B 3T £ 4
BRY - WX ERFEERBRAARZNTAE  THLBERLTH
PHERBEHNE  HERATHES - £F - TAEBIF— A
MBA - EMERGT  AWEEE BN RENTATHR -
B PR OO B R S R G A B A B B R RIS R
BUHGZIATZ BT  FEABTAENERENIE  —
RS ZREUTENBEEYBERTENBENE - BRBSHER
REMBBREMUEE  £AELERN "kTAE,  RTEE

87 1d. at 1445-46.
88 T FL\'EI (“Unconscionability”) FI7 >t (“Unfairness”) > F S AT 9
@’@%®&W§ﬁfW%W’WH%%$%HWWﬂF’ﬁHTﬁ%%é

REST N RGRE y H E  WR L [ E  gRy o REE ST R
é*WTﬁ%mﬁ%ﬁ%ﬁﬁ’W%*ﬁﬁﬁ%%ﬁﬁommmm&Smmm
supra note 52, at 300-02.
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BEYNE  RZ LTREHSBEELYTAHE - fRUMDA £ X
306(c) - EHREXAERE—SHBHBE  PEMTERN TETE
W OWEE - SN BRATRELER

KT - THETAE | ZBEEEE . PR ERHEES B LW
TENTN  FEENFREL  EREHEAZRANE BT HER
KW BETATS  BEEEREHAENTEF LA W T ET
B CHEBL  RIEABEENTFTRLAIMEENR - B FEE
JE A7) 9 — T 3 B 4 B 324 ( Exceptionally One-Sided ) N, ramEgy
BRmERME  EBEITAMMNK  K— ﬁ%%&%M%%AE£
4 PEREYROER TETLE , FEEEGE,BERLYEY P
ﬁﬁﬁ%m%A&R=ﬁﬁ’@%%%@mﬁrﬁﬁAﬁjﬁéﬁ

CHBEARE Y EE RS ER RATESWR
ﬁ MR EAEEY  ELBRAY  BRABREFLNHEE

CBIE R H LT AT - {43k UMDA 30306 B 7 4 3 i

89 AREEN, SPINDELMAN & TSOUKALA, supra note 46, at 1250. UMDAf‘T?L[ES‘%’ﬁ~ di

FHT = Eﬁ'%"f—fﬁ”l970?‘ 2 ﬁﬁ”“?ﬁﬁ?ﬁi#ﬁmﬂﬁ Yok IR BEEE DR
H%KIF“%JJL* 3 (B S BAE P UMDAIiw?ﬂ%a#ﬁEﬁ?i o }75% B

Ry TR AL R ’rn@s«'&%uﬂwﬂ%?ﬁ IHESREI G
FJUMDA I 3 ’”‘Jwﬁ L2 - Gelfo v. Gelfo, 198 So.2d 353, 355 (Fla Dist.

Ct. App. 1967). Bailey v. Bailey, 300 So.2d 294, 296 (Fla. Dist Ct. App. 1974).

90 KRAUSE & MEYER, supra note 30, at 340.

o Shraberg v. Shraberg, 939 S.W.2d 330, 331, 333. Thomas E. Crowley III &

Stephanie A. Rezents, Premarital and Marital Agreements in Hawaii Divorces, 24-
JuN HAw. B.J. 4, 11-12 (2020).

92" Brennan-Duffy v. Duffy, 804 N.Y.S.2d 399, 400 (App. Div. 2005).

9 ABRAMS, CAHN, RosS & MEYER, supra note 3, at 891.
94

”—'=‘/71> J'—:‘T IEI [/,‘% yﬁf ﬂ[[%&ﬁrv F 1ol EFIJ«:L;:%\[ s ’E:I—Z;{T)TF{'QE
N S JEJJE &l UEUH’” M PeE, [57 [% I/ | ‘@%rﬁ pupl— ;IFQ,I
U - KRAUSE & MEYER, supra note 30, at 339.
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MEUKRFOERRARAENFERE  HZETFENES
TEEBABRNENMA  PhBmTEAR T TR, FEE
B GESRARETFELHMAR  EABREAER  ERT
4% £ #| 2% ( The Best Interests of the Child ) = J& f - % 5 3 8
BURG T ZMRERNEM > Bl wRERREFTLHN
RMHKEFRRERZRSE  ARBENEER  BFEHREEREE
AT B 2 e

Bz FHAFFERE TEAMSHEZBURZT  EFKR
HALE XBREFATFEERERETER HHVETER - #
PEABANZ % W —RWEBE > B EEFAFEFERE
ARBEREZLT  FHAFEFERENRRECH  TEEIBERAW
BRI 2B & EATAE > 2B ZANESE B AR RARE S H
o BREALEER o

=~ AR L BRGNP

BAXBEHHSBERL  HLRANTEFEORS  EERE
FIRE AL SRR SAT S B FE RS - S5 A AR
EEHHREFENE > LEFEZN W BT ERAR
BUHER > I RAAARMEGAET S RELENATFFETALE
HRZHR BHEETERZHR -

9 AREEN, SPINDELMAN & TSOUKALA, supra note 46, at 1250.

% Cathy H. Serrette & Jade McDuffie, It’s Time We Consider the Best Interest of the
Child When Sentencing Parenting and Caretakers, 51-OCT MD. B.J. 24, 25 (2018).
BRI A HE I AR TR AYSRAE - 552 RENE(C - B TR (A 2 AR E
RS & oA BIEEATIE © R MR \ BRI U E R S 0 H 143-
144 > 201748 H -

97 KRAUSE & MEYER, supra note 30, at 341-42.
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OBEEENTEXEERNRT

EHEMHSBERAFEENTRBEN - LT wEwm BT -
EERHSBERYZ AN KPROVPAEETFEE  BFERF
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6 Sharp, supra note 14, at 1423.
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From the Privatization of
Marriage Law to Research on the
Review of the Validity of
Separation Agreements by
Husband and Wife in
the United States

Li-Hui Lu
Abstract

Most American spouses who live apart tend to arrange the
consequences of their separate lives with separation agreements. Apart
from the traditional rules of denying separation agreements, American
legal systems currently admit the validity of separation in terms of
respecting autonomy, which demonstrates the privatization of Marriage
Law. However, due to the unique nature of separation agreement for its
belonging to the family law, the validity of such agreement is subject to
special review under U.S. law. When the contents of a separation
contract are unfair, it—as opposed to any other contract—is more likely
to be invalidated by the court in order to protect fairness. In practice,

however, If separation contracts are examined solely by the standard of
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procedural fairness—whether by means of ordinary contract review
fraud and duress or by the traditional family law of “confidential
relationship principle,” there will be deficiencies. Also, courts cannot
properly review the separation agreements under the substantial fairness
standard since they usually rely solely on the procedure fairness
standard without actually using the substantial fairness standard.
Additionally, in an attempt to promote the freedom of contract, most
American courts review separation agreements in a perfunctory way. It
is therefore difficult to implement the fairness on separation agreements
as American courts tend to hold the validity of separation agreements.
This article first explores the theories and the history of the validity
separation agreements in the United States, and analyzes the special
characters of separation agreements. It then examines the procedure and
substantial standards—the core issues on the validity of separation
agreements—and discusses the current application of the above
standards as well as the difficulties in applying in real cases
respectively. Finally, the article provides insight into the related issues
in Taiwan and offers suggestions by comparing the differences between
the American and Taiwanese law. It is hoped that this article can

improve the possible development of the separation agreements.

Keywords: The Privatization of Marriage Law, Family Law, Separation
Agreements, Freedom of Contract, Fairness, The Review of the
Validity, The Review of the Fairness Standard, Duty to
Disclosure, The Confidential Relationship Principle
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