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g [AEER

EREAREFI RS MR T REZENEMZR Rt A KK
EREMERAEMN 2  BEENETENALAR - EFRAE
FHRH > ZBEAEF| £ E (patent exhaustion doctrine ) o &k
FR - BRAEARESKAREMBEEZENY  ERGERTEZ
% BRI BT ROAE R S B BRCE 2 F A A o R B F R AR
HERNZAE  RABATENEESIGREIHFOR - KMHEEE
R BHAHEARRELERN YR  CHIMWEGGERME wHFHE
FIMAHRCHENEFNYERERN  FEEBHEAFINYIWE X
ANFEHBEFEARNERGEERN (A2BEMA) 2FMNY - &
BEATBEFBALERT  WTEREREREANEA  EHEAR
Ao REER  ERERATHR S o

i WEEEREERICFERELFEIRREF XY H
B THEAEARFEANEMREZES - g HELFEM
ABE RELBEND &G CHRTPENAZE  wAFEIRCHE
ZEMNYBFEEIREMNE  BPEEND R RALEFNA - WHRA
WHE o SR THAAEEEA s (principle of exhaustion )

ﬁ‘%gv&ﬁél‘ﬁrj% ' ﬁ%‘ifﬁii#i’l'ﬁ ’ EJI*IJ%?@?@ IR TR & R
O~ F 4 N gy = A= > F] LR SPFERE > 2300 » F1280-291 »
20145 7F] O Ll DEFRT 6y VU RRLRE - AR AR Sl R T A
H YR - (PR AR WD ERY - PR A A
BOPLEEFLE b g N EJ’ APl R e - RE (R
8 T R S R DALY V) 5 T SR
SO AR RO S P ) SRRl SR SR ] 233
FI161-207 » 2007 115] (4 < PIARFF SRS T HEFF 6, 220 2 i
i) B BRTI AR AR 2RI ] BT Rk D SSPR A 2L RUITRR 5 7
PR T EETHAR T T BT A R AR R
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RILER > BAEA T HE WHEARFEMARE - WEZEF
Ytk BFEARZENY R ZEANCERE  THEFZT AL
e WENBAMREXNEHAEREZERNYRRER > HF
Pl A£E  HALHAZANYRZEEERARERE  HFERBEF
HRAME  WERAHEANRZERAM AL L% - HEFEAHEE
B zZER  ETUREFEAZEFERBREERAANT HAHE
B BMBENEARERARE BHER WTEEHLERER
o MBBEHAEFEZENERRN > AR THRENEE
BNEMNEAE—BARTENERREAL  HELRE  RE2Z2HE
SRS T RFATERES - BERFEA AR 2 W E K
H R -

Fltwy  HARAZEEMNEH L2 AEAEARRA (KE "% —
R E R A, (first sale doctrine) ] Z 3Lk sk o HRK X E
F EREXEWHARSERAELT (TH) DO—tFILA=1TH
Impression Products, Inc. v. Lexmark International, Inc. % #| & ( LI T
# #4Impression Products, Inc.% ) 2 S X EEZ RAERN L EY K
ZRFHR KB mEREALEFTNERAKR Y - G H
4 B % A R 22 Z IR & (post-sale restriction) - %] %
BEXANEREZWERAALER  THFABEER - Lo EH#E
HERUNEZSMAEN » X8 - FHNEAZRANER " EXAR
EFEVNZHEREXIAZY S, -  ETHEM » W BT 5 EA
BEZRAZOEE HAREBEEARYE 20K EETE (R
ABERES  LHABBE#E)  wARENSERELEERHE
WA H) R E o B R o % B A & 5 % i 7 Impression
Products, Inc. % #| k3% & : HFIAE AR R E B Yy o5 4EH Jt fm 57

Impression Products, Inc. v. Lexmark International, Inc., 137 S. Ct. 1532 (2017).
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Fl g G R PRt 0 R TR A A T B B B A R 0
i AR HEEREMEEL AR ey WHREGEKE
R ERERRAAE, DR THR, R TRE, BAEEE
JEA 2 P B R o Ml o T AR R R IR SR R A 6 R A
HARAREZANBENEAERETERBLES  HARABEE
BRI e N THEEENHGBEMSE T LEERT
T o RH BT (NER) ZEABEERANHREEE
#oHRRFRKEERANNTRRRRE EAREYE - AXHEE
ERAEYEA MM HE - ZRAEE 4 B Impression Products,
Inc. £ | k2 53R BL3TAT - 4 B X Hh - BT A -

BRI — (T A - R E R AR R E R
b IR R K R o E B AR B T S B R A B R
BREBETHEHRE NRAARASTES "HO4E  MER
EREEHEYAMBRZERSE  BEZANTE "HEAERAR
#l, P ENE AR ELSE T ELREF S (non end-user
products) #% % 7 o fildn - IC&H K Bk H (2 2ICHE %48 B &
FIg AN ) $HEF TRBBAER R FER A% By
EREGWEE  FEREBREAZWE  waRbEDH R -
ik REATE WEEEICEE BEWAMERNNTE o AL
W SRKKERETHY W $H o BT KR
ERANEASEE  ESRENHEUAEE  ETRPRENE S

Id. at 1527.

Id. at 1535 (The Supreme Court concluded that [i]n sum, patent exhaustion is
uniform and automatic. Once a patentee decides to sell—whether on its own or
through a licensee—that sale exhausts its patent rights, regardless of any post-sale
restrictions the patentee purports to impose, either directly or through a license.).
Id. at 1527-28.
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HEABEMARCTIHE  EEEAEARTRERN TR LA
(b - RIS R ATFHE) o Bk - F R AR A 09 2
woERARA TWESEL FHLIARHEEN  XHEFEBRY
REEMEE  BHE - ANFR xSRI S#TESHTIH
7 o
TR THERERARY , 2 EE "AmESR S (end user
products ) RE ¥ R - REFEMEZRIOIFEREFRFETIRR
EH R B K  DVD B Ess s € A f AN A Z A -
AR - R ER TR "FAEERERETHER
BERKCHRBARLARFSERBRRN -, ~ THFHEENERE
AERMEMERER FAEREAERKUSHER -, KL
#EF - DVDAHEM S EW TR H - DVDREM I E A
EEEAEMEA R TEAMER ) (private use) o & HM E 3% R
BEHHAA KT HE  DVDR M F ML T AR E XA
ERKEDVD B IEREAGE » BlZERERBECESEK
HABERANFABEER  LREBREZHENFNTE (PRA
HEEAN R E ) - BT AT 905 B A HE AR B3 R 0y A BB A AR
fl  CHEAFEALECHEETARE - £ EWEERAZH T H
BT EEERFEGTHER  BREEUTHZE
— %ﬂ%AﬁﬁlW%r%ﬂFmJ P UK T BRI E G W
REER ERMEN > TR " BERA, ¢
;‘m%ﬁ%ﬁE%Ar%ﬂFmJ% Fr X oiE e HuEE
MARETHER, TREANES MEGHRAE BT TR
Bl o»
CEFIEAERE TEMNER, F o ORE TRIRME ) RAE R
WA TR ATA RERR
W FEAAERE "EMNER ) BF o FEMPp TERARS L

I
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Bk 4 BREHEERNMEEAR  REHEL AT &
FIBAERERFERSEE T AN EBAE  BE LM eH
VARG BN EE SR WA RAEES R %
B oMAERKEEE - malFH A AERABF Y BN THERR
A E AR BB EEERHET T (valid and
enforceable ) - A E A AM-FRTMHE TSHEBRRBLA T ) 2 F
*o#H TETL REFR THEFEEER ARMEM R
WEF - BRE AN R RN A RN ETE RS
ER

Wbz gh o EAIHAE R AR R RN HMERN TR
FrodWe o TEEAY  SRBHMEE  THEZHNZ Y, B
TEERAART TEAREHEEH, 2 TRESY,  HEAE
EHAT%HE BARAZEEY - AR L HREHLH P
o EEEEaY  AEAEAY (A EEEEN) KEHR
%34 (selfreplicating ) 4544 - 1% % A & - A BV AT % 47 4 4 4 [ &
EE T E BRI o BRILER %%%A%ﬁ % NAEALFT i
BrERAMMERZE AN (BF)  BEEIRABMENR
ﬁ%&%&%z,ﬁﬁﬁaﬂﬁ%zgiA’ﬁzzﬁﬁﬁ@m

6 E HEI2013?FMonsanto Co. V. Bowman*[JH\mrﬁ @#’JE Al R AR VF

o G LS Y A SR R VPR AR ] Bed ™
v .@p?;@gj Y 20145 70 (h i p|2013#§;[§sﬂ§f.p|ﬁ@? R JERH
Era #?TEJI*IJ@;‘/@*U?‘%ME'%%F}FJEE o XTI AR VRIS e o
fFJIz,ID”‘Uf;f: Gr ) EE 1;&%2% L @?Jﬁldjafl/i?‘lf[ 3 g =3 FL I”ﬁ;ﬂ‘ >
Py AT T V’FE‘F%J%:‘# EERNES TEREN ?ﬂ?ﬁﬁf*ﬂ@%‘j i
E'IJ F%J VLA - SRR EF%"Q#’@}*U% [Eean l*’”f*ﬂr:? fifr 2 o 2 EE
L““ﬂ"ﬁf}’l-ﬁ]’*ﬂﬁ SRR VR AR B R RS %ET@#’JEJJ*I
ﬁwwﬁﬁﬁﬁ%‘b%'%ﬂwﬂﬂﬁmﬁﬁ):EﬁiT UL GES LS
PSP R ] B R Y
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ME —_RE R EAERERANZER  MAEEFEBAFTR ? 3
MFEE - LB R EE KR —O— =% 7% Bowman v. Monsanto Co.
EHR AR ERREEAFBAZARNET THEM, R
BFiTA GEBFEAEERNERN RLAME BELARE
RNz B flan c AEEEAY  ERKEETE  HEZA
ERRATBEEZLIARBINN EIRENELS  ERAEANEY S
TREMAEMER ZE -NEY  AFRFEFREEFBAREELRZ
ZAGHERE  HEZFIRAZRNAR  REXAMEAEH
(M) AF—RET  HHEREAEEE
AT iﬁr?’ﬁ' MEAEE R B R (T3 Fl A BB RE 2 EA
rp AR BT R R TR > LR - BREEF AR
LR AHF i e 2 Blst - EPRERE - EMAH T HHF KRB
Bl o ALFAERER  AXEBHEBEEAE  UELBHEHAFEZ
Yz i RABZAERERANALELEAARN L ERETH S
Ho FAHA B AMEEE LR EAZRA UL EBHEFEE &

20145 75 (4 2 I { J**]H@%‘i‘ FLE‘HF?EJJ*IJ*EEJ"CE; : J”FIH@%"H BRI
fRPs e W &””J’*{@Eliﬁfdh LA TR e ISR T 2 i R
[l % Roundup ReadyR™ L7 = 1rt I g 7| fil (2 v s L WT* 7
R ﬂ’*[ﬁ*l’tl’* Jﬁffﬁl?ﬁﬁ;'iﬂﬁ" ('EE@?}EF'FJEJ’*H YA Rl AR S
IR = # ¥ s i JI*IJ’F%%"H TFUR gy o 2 B SO A (R
5 Wﬁgf‘r’iﬁlﬂﬁ R B [ BRI ] S leJf' AR
TF“E#T - li“ETr &*J””*E‘TE'F‘E%JJL =0y J RS SRV R f e PR
fp&ﬂiﬁ‘ﬂl TR F"bﬁ%\' PPRTE 35l R L 3 3l b Y HOF( 3 > 0 4T
%;'?J@*IJ)
Bowman v. Monsanto Co., 133 S. Ct. 1761 (2013) (holding that “[p]atent exhaustion
doctrine did not permit farmer to reproduce the seeds through planting and
harvesting without the patent holder’s permission”)[hereinafter Bowman].
1d.
Id. at 1764.
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10 Bk iE23% % — A

FHAE -GN E—FHRABAERERAN L A REAFKL
Z AT HAVE R F5%  HLHAH# LL & Bl MonasntoA 5] = ¢ B A T
BEFEREFRBHENHRAEFT O B—EFEFNREEERWMT
BENEARR AR AR ZRARETENY - FEHL
R 32 W ) SRS AT DL ROM B 3 R 3R5T o B E0 A 4R 5 B ok o PTG AR
BEHZ R  URAEE -

8l - EEEEERRR

REBEAE  FZABAZTHRBAXASHEAETEE - K
T OAREZEN FRAXRALAENTEOEAYSZE - B
o BAREASME" - BRBERE TR TEHA LR
BAEAGE - BB  BETRARMAE - ERABARRE
Flsh etk EHACHEBE (EEEAEALHREARELE
EEMAEFZBF)  ERHEASERZBWFEEH - Al
ERNERBEZE  EAMARBERAELERT  LEAHE
HARY  BRARATGEHEAFHEAZEAY I REAM

10

35 U.S.C. § 271(a) (2012); i‘?[ﬁﬁﬂgjﬁlﬁ? ST585 -
11

See generally Bio-Tech. Gen. Corp. v. Genentech, Inc., 80 F.3d 1553, 1559 (Fed.
Cir. 1996) (quoting Vaupel Textilmaschinen KG v. Meccanica S.P.A., 944 F.2d
870, 879 n.4 (Fed. Cir. 1994)).

Bowman, 133 S. Ct. at 1766 (citing United States v. Univis Lens Co., 316 U.S. 241,
249-50 (1942)); see also F. SCOTT KIEFF ET AL., PRINCIPLES OF PATENT LAW 4 (6th

12

ed. 2013) (“The right to exclude, without the right to use, is somewhat peculiar to
patent law.”).

F [BI5§5% Thomas Jefferson Q%? e F?FJJJ FIAEEE 2 A WIS E R IR
BhH1 (1 know well the difficulty of drawing a line between the things which are

13

worth to the public the embarrassment of an exclusive patent, and those which are
not.) o % [lThomas Jefferson, Letter from Thomas Jefferson to Isaac McPherson
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DEFAA S LT TR E RIS

WA BRI TRER - HAREAYESE — KA ENE
%’gﬂ%AW%%E%&%%E%ﬂ%»%%%ﬂ%%E”O%
Tz BFAMAFUENSLREREZ AR SRE L - EHH
AP e B2 BT CEE . gl AARIATTER
REARAMGEER  BRERAEEETE"

~ SRR

MAEfEEER  2EBARSERYR—NAL=ZF
Adams v. Burke £ k2 WM c SE R L AR BEF (FK) Z
A RTRDEAN  FEABAY KA SEAHL S HHET —
FALR W L VE A Tk 4 VE A B A% AR S £ 9B 102 6
EE  REAFEAY " ENT AR UL EATNBER S
B A AT LA R o RIS ANF P78 L 2 M B 70 91078 &
B0 RERFERMEANTERASEANY 2T LA E T A
(BT +9AT ) FIERMENEE  HENTZTAEEERE
7’F'J7]‘F21

(Aug. 13, 1813), in 13 THE WRITINGS OF THOMAS JEFFERSON 326, 335 (Andrew A.
Lipscomb ed., 1903); plf’ AR i{ﬁﬁ ¥4 % Graham v. John Deere Co., 383
U.S. 1, 7-11 (1966) > “}}’L[Jy#\hff_f %[Jﬁf[]ﬁr" * F*,‘ FEF J[};.@j Y .

See United States v. Masonite Corp., 316 U.S. 265, 280 (1942).

Quanta Computer, Inc. v. LG Electronics, Inc., 553 U.S. 617, 625 (2008).
Bowman, 133 S. Ct. at 1766.

Amelia S. Rinehart, Contracting Patents: A Modern Patent Exhaustion Doctrine,
23 HARV. J.L. & TECH. 483, 485 (2010). 5 j125 [ESZ'FJJJ FIIE BTSOfR BT 1ZFI 5Y6E)
Hld o

Adams v. Burke, 84 U.S. 453 (1873).

Id. at 456.

Id. at 454.

Id.

14
15
16
17

18
19
20
21

—249-



12 Bk iE23% % — A

Bk WA R WA BRREAREGERETHEBERR
FERY &S %%%%H&%ﬁﬁﬁ"&ﬁ“‘“é\%% WAEM Z B EER
145 A E T He 7 B R uZﬁ“‘é\fﬂ% Z%ﬂ%nn : Ti’” FT% F W
+HETEGEENER 2 REP BT BARSGERAE I
HEFEZY - }iﬁﬁﬁ%/&?}tJ%unZﬁ}ﬂ TFES"@ ﬁﬁ%‘] A
BARZERN M ZERFR M ZRE - AAZFNYEEAEHE
% FAERFECHSZ  EMAZREATERA - AHLMEEKZE
%%%%%%%K%Mﬂh&m@ﬂFd@gBdCa%%(uT%%
Keeler¥ ) & fil » M Keeler X% > WA ERE—FEHT - HEA
MBHER  BEXARZENMEEERN  BRETH AT XE
T IR 4% o
AMHEFEAZRIAXEGAZAEHREAA L R4 BAREE
g A — Ju— & & Motion Picture Patents Co. v. Universal Film
Manufacturing Co. £%°% - # T ERE & RH | BEAHEE F%
KR ¢ A S S T A 2 BB R E A &
WER HEANENOHESZ FIEATHBHEZAREENR
MM 2475 EREZHEHEEZRHY - RRBFI NS H
ZHERVMBENRET ARE  DERBREAEFEAALR

22 1d. at 456.

2 Keeler v. Standard Folding Bed Co., 157 U.S. 659 (1895).

24 1d. at 666.

25 Motion Picture Patents Co. v. Universal Film Manufacturing Co., 243 U.S. 502
(1917).

#mi%%mﬂ Tﬁ%ﬂ@kﬁﬁﬁﬂﬁﬁ’WW@$H§*%*ﬁ%ﬁ
LR EEJ’ *U?’J ffi = #2512 WiLLiAM C. HOLMES, INTELLECTUAL PROPERTY AND
ANTITRUST LAW § 20:1 (2014).

27 Motion Picture Patents Co. v. Universal Film Manufacturing Co., 243 U.S. at 518-

19.

26
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_ 4 X3 A FH S R R g
DEFAA sp AR BHES s 1

BRE HERYRBEREAEARTZHEY L s - 2A
BABEREBRALFZHEF S AERIHERIRZEE B
BRI AT LR A DR R R R AFT T2 & S
Wk HERYHRD

HEMET S e RHEEART RIS LEHHR
Bk BT BT B A B 8y 3 9F 1 3 AR A S 2 EUE 4] A
BoRTEAES  WEARBEALABES  HEANEREES
BH EMHEEG MY RARERGERALETERTERS
M 1 05 7 o B ST ol oP A7 T BT R A4S o R B AR R B 2
B s g B FUAR A 4 BT 3R A BT I A 2 A 4 1 P A BT
EFZ o AR R £ B R & I E B A HEA DLAY & i A
BRI HER Y E T AR R EFWATA R AEAERA
Fr & Z 3L %32 o ¥ = O — - & Impression Products, Inc. 5 #| &z 7,
HEAT 4 o

T~ EERIDRE R A I R L PR

AT WA R mER RS E R R R EEFEEE L
W F#HTF LY 0 B — /L= L5 General Talking Pictures Corp. v.

28
29
30
31

Id. at 506.

1d

Id. at 509.

See Molly Shaffer Van Houweling, The New Servitudes, 96 GEORGETOWN L.J. 885,
915 (2008).

#Motion Picture Patents Co. v. Universal Film Manufacturing Co. 2|3} [l > iﬁﬁlgj
R AERH L A Henry v. A.B. Dick Co. ¢ i’i’l‘?ﬁ ;ETJI FIfE - fE e e

ST AP R P R BRI SLAE - See Motion
Picture Patents Co. v. Universal Film Manufacturing Co., 243 U.S. at 517.

32
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Western Electric Co. £ #| e Framsh o 3% d  ZEHFRFH
NEBRBETHEAZEHNY S REAER - EZATHBEHNY
BT LR o EFE AL E R A BRI PR E 2 A
Wy 5 b I AT B BB A B PR ) 2 4Z R % o 4 4 General Talking
Pictures A5l | B ABE A S EF Y% B o EHW LA
TEREAGR BT MEREAY AT EEFERY . BF
BAGRFERUEEAARA DT AEEL BRI o B
BREEARDTEANYESLERE T OHE  HUTEFAEALRR
HRASEAYZABERNITL  TRABIRARHAERAFR -
Rk BERITRY o HEERAL  RELAEAMR P ZELER
oo T ABEREAMRAED  AABKRECHOEHE
(authorized sale ) WAt & 2 FEFIMR A F - #4 F It w64 IR %) 36 7F
R o

7 8] B General Talking Pictures Corp. v. Western Electric Co. %
B AR AR R T A E A - A
HEENREEAY  BBEAENE  MHEAMEE - #E
T REWEBRGAURBASEHBBRZEANY  REZFEAY
AR TEREAE R L A U R TR T A A O IR
B A S RAY R AT EER AR AR R AT
BAELEEAYZEE c Hib - WERMZREEAL EHRE

3 General Talking Pictures Corp. v. Western Electric Co., 304 U.S. 175, aff’d on

reh’g, 305 U.S. 124 (1939).

34 Id. at 180.

%

% 1

3 qa

38 Id. at 181.
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DEFAA S LT R R R

THEEER ZEAY ARG FHASEAYTEELERE -
WS T EF L BRI REFEREE

H A% o B 5 5 ik BE s — /LW — £ United States v. Univis Lens
CoEH kb N AHAMBANBFRAREFY () HE
BUEHE HETALTZEFEAHAUZERNY (TH) 4
R e R EY o £ F o Univis Lens/A 5] B4 8
S B (lens) A1 M EF| - DURSTE BB B E K DA W
T ERAY e gk A T RAE AR EEREE S
JE* o Univis Lens A st W A SR AR N2 BT XA —F @
BAEGRAE AL S B (blank lenses) ; B — 7 7 AL
24T (wholesaler) ~ 412 Z € 7 (finishing retailer ) VL Kk —#% %
£ 7 (prescription retailer ) BF - 33k 4 8 DL 5 T ¥ 1 BT 2L 4 3
ERABRHEEELEERAY  BRRASFE ik  BE -4
BEGR BELRENEUEHEERSZALEL—BNEH
B & 18 o R 1% LA Univis Lens/\ ] 7% 4 % # & EH4T B H
REFEHRE R ETRRF - RRE %GR IR AR R
Bl Bt HRE A EAREES S AL EM -

HI B United States v. Univis Lens Co. % | i Fr 3 3 3% 2 & F| #

39 Id. at 182.

40 United States v. Univis Lens Co., 316 U.S. 241 (1942).

“ Id. at 241.

42 Id. at 246-47.

43 1d. at 249.

44 Id. at 244,

45 1d. at 243-44.

46 1d.; see also John W. Osborne, A Coherent View of Patent Exhaustion: A Standard
Based on Patentable Distinctiveness, 20 SANTA CLARA COMPUTER & HIGH TECH.

L.J. 643, 649 (2004).
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A (BPUnivis LensA5] ) 45 & B MEH  HABEHEL B4
MEHEL— B EENEER  BHLREES 2G5 - m%
THAAZFEA T ZERHNAGUR B2 LA BER ZBY
IR E S (Eflens blank ) - RULAL% (HE #k%)  HE
Univis Lens/ A5 8y % EEASEE BHE - T ATASEL EEMW
AT MAREEARERTE  YHABAHEZAEER
B Y B B s AL (essential feature ) Z Jft ~ JoHF & R AL & %2 &
Z¥ > MHERNATENGAREZABRERTUASE AR S EA
WH  REEAYZEAERS  REAEAR A KSAE 2
R T - B E AR o B M A E Univis Lens/A 7] 3t & %
SEERFEE 2 EANE  REBEE LM EL AR ERE
e MUnivis Lens A H R EZ AR AR BB 2 B FH - €58
EENSE  DEHBATEERY .

RAEAN TR LEBAREE E BRI LSRN 2
Bl oo R R E A 8 IR e R A — A T
o AT 2EHAE EREREETHARTERAR 205
BEERAMTHELRIGEZEEY S EASRALT R
RIATHFSHELSE  2ERSRHAGRGETERTEHREN
HAEER R AR AE R R TR Wik AU T4 %

47 United States v. Univis Lens Co., 316 U.S. at 243-44.

48 1d. at 249.

49 Id. at 250-51 (the court reasoned that [w]here one has sold an uncompleted article
which, because it embodies essential features of his patented invention, is within
the protection of his patent, and has destined the article to be finished by the
purchaser in conformity to the patent, he has sold his invention so far as it is or
may be embodied in that particular article.).

%0 1d. at 250-53.
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B it AR A E Rk B P RBLE o T B I AR A R A AT
M E R Z RERAFHNZ  URETRLE - HHEHTE - MR
AR R Bk ik - BA R PR AR RN R R R E R Al 2
R REFAE LS o

=~ BRIRERE B EE L IRFIRFK © Mallinckrodt, Inc. v. MedipartZ

% B W 4 3¢ 8 _E 3 3% B # Mallinckrodt, Inc. v. Medipart™ & &
Bah T EAHE AT U AR E A e RS A
BHEREREAAENY , 233 BHEFMEERYE R
P IR %] > B %2 o A % H A A Mallinckrodt/) 7] £ % 7 % A4
MR A THER, M AEAY L T ERE KRG
Bl 2 B TR ERE, 2BES MEAYE T AR
BHGENGER  BETE MEEEEAMLTA - BHNE -
7= B AR 18 BT B x5 7 P Gen. Talking Pictures Corp. v. Western
Elec. Co. 2 # ™ &g - M ARAMANE ERAER™ o B
PR EREAHRERERY  AEERTEANELOE TR
TRMERMIMEERAGERAZHRTSER - EREREX
TREBERNGEN G ERM P RN FERI M EERE A
B ETERN S EH AT AT AS EARA MK LER N7
REERD R R ERE R RS2 HT - BHABARRRZY
BB (TS R Y A B I A o v e R e O

51 Mallinckrodt, Inc. v. Medipart, 976 F.2d 700 (Fed. Cir. 1992).

52 Id. at 703.

S

o4 Gen. Talking Pictures Corp. v. Western Elec. Co., 305 U.S. 124 (1939).

%5 Mallinckrodt, Inc. v. Medipart, 976 F.2d at 704-05.

%6 Id. at 708.
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WL AR R T R AR e A B 4
HRRR BT R R AT THERERMEESL KRG RER
HREFEAGUZG T A M E RIEERS - HBEfELs
Bl # A AR E R TR B B A B 4 B JE
EHEEAM THRANEHBABEUNETARNEZTAZS
BRI AHEARZ2EY BEMHBNZEERAE
EEHERRHAFEEABEERNZHELE - ZHERMUR
ABEABARNER ERBRH MK AR YEE AEBRELYET
AER DAAEERBHNARTHREAREER AR ERE
& E o BB o W45 5 5 ik I 7 Impression Products, Inc. % 3| 3
BT EE o Fk o A NCE R R R W ARG
AR e B e L AL

VY ~ SE BRI FR fre e TR e 2R SR

TE AT i B A 238 _E 3 3% ftMallinckrodt, Inc. v. Medipart 5 #| i
1%+ 5 0 B 5 % B 7 Quanta Computer, Inc. v. LG Electronics,

! See, e.g., F. Scott Kieff, Quanta v. LG Electronics: Frustrating Patent Deals by
Taking Contracting Options off the Table?, 2008 CATO Sup. CT. REv. 315, 321-22
(2008).

58 See, e.g., Richard H. Stern, Post-Sale Patent Restrictions after Mallinckrodt—An
Idea in Search of Definitions, 5 ALB. L.J. SCI. & TECH. 1, 6-7 (1994).

%9 Keeler v. Standard Folding Bed Co., 157 U.S. at 667.

60 Impression Products, Inc. v. Lexmark International, Inc., 137 S. Ct. at 1526.

o1 ﬁlrz}%ﬁﬁ%fjlﬁ%“%ﬁl%ﬂﬁ [~ > f¢Mallinckrodt, Inc. v. Medipart, Inc.% % S B E) 7|
R R 8 sy o HIFTESE > 78 100 > F1195-237 0 20134 127]
(¢wU;wmmmmmiwﬂ%mgﬁf?ﬁﬁﬁ%?*%ﬁWWﬁ%ﬁ
i%FF%’ﬁﬁﬁmﬁ%%ﬁﬁ%Wﬁﬁﬁﬁﬁﬁﬂﬁﬁﬂ@WWﬁﬁ°
[ l?,é HEY @'ﬁﬁﬁi’ﬁi@f?ﬂiﬁ [% % Mallinckrodt, Inc. v. Medipart%'f| I*ﬁﬁf‘?ﬁ%fﬂ
Sl R~ £ R B O e B
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Inc. 2% (LU T ##Quantak ) BAM EFI MK & F Al 2 8 F %
B AP o F AW AQuantaE FM B A AB LR E A - H
RERMAEA Y 2 E R RAIZEFA  FREEZRHE
R Hw#E RN BER A R HERZIH - QuantaE P4 8
FE 4 3R R R R R B 2 Y

fEQuanta % - RAHEFMALGAT B LEA (L&Y 2
FE BT A ) B A Intel AT - B AEIntel AT /FULE S B8
ERLGAF B HEE R f g L a% e SR BEE A%  Intel
ANF TG Intel E 5B M E SRS A ETEELGA T EA
MZATH  TFHREAABTAS TERBEET - BEZHTR
B 0 T AR AT S = 7 MR R 6 B B SR Intel A B E A
T B EE S o ) I Intel AE]H BB AR A E A S L
2P o maENE Hintel NE] B E HGRBEERI L A% Ba%
T B Intel NF] EH TREMERLEL - ARERAK T o
LGATI HANE 4%, TAREZLEAE  #H=_000FH
Bei N7 RO fuIntel N 5] 2 B P AR £ 5k E E A # o

T 20 M S R R B A M ALGA T B - Sk R B
ALGAFI WAFIRERERF Y AL KAKEEELENF DL

62 Quanta Computer, Inc. v. LG Electronics, Inc., 553 at 617.

63 See, e.g., Jeremy N. Sheff, Self-Replicating Technologies, 16 STAN. TECH. L. REV.

229, 239 (2013); Tod Leaven, The Misinterpretation of the Patent Exhaustion
Doctrine and the Transgenic Seed Industry in Light of Quanta v. LG Electronics,

I0N.C. J.L. & TECH. 119, 132 (2008).

64 See Leaven, id.

65 See Kieff, supra note 57, at 318

23 Quanta Computer, Inc. v. LG Electronics, Inc., 553 U.S. at 623.
1d.

8 4.
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KEELEFM o M2 FH 5 E 3 ntel A 7] B E £ 2 &
Fl¥ (BRBERLEM) SEEPBEWTHRGERN S0 RE
LGAF Z EA S KA R EZAMTAES o ik REFLET
B R R L o WA R B I H A ALGA 7] B A #
EHIntelA7] (BLGAFAFRBEZA) HWEXAW T HEEE
LNFITHE LGAATEEHRERES AT LEEREAY
(B4 BEFWEI MY REE) 2178 TREFAEHE - B
B By v B #| - 3E i 5] Bl 3% 7 B RT3 United States v. Univis Lens
Co% (2BEBEE) 2HREE AREAAZFEFAMBHE M
BYGERES WMo — T RAENGN A ARRET
W (Pl B ) RERAF - AR SHRAMKAHEIN G ZRE
MikE " ATl ZHERMEALAELEEFALAZNY GG
HEAEADNBHEAZEZA TS ERE , (authorized sale ) % 44 #
Motz y MECLERE  FlopRHEAGKREEERE
HAYE  NEZARAFEF BT REFMAEFA - Hib -
Quanta % I >k & &1 7] B Bt #° 3K @ _E 3§ % K Mallinckrodt, Inc. v.
Medipart % #| &

FH - 2EERHAEARKER N 2 EBEE - kKL
—HEER E— EHYREAERE LB T E GG
Rl o WEHHT  HEABACESBE  SEANEARIY
ZEFAMRHFOHRE = BAWREELEFERE - HAHA
B g E A R o R T - JEE A BT 2 4 B 1K

—

69 Id. at 625.

70 Id. at 631.

& 1d. at 636.

2 Eric J. Rogers, The Inexhaustible Right to Exclude Reproduction Doctrine, 14

CoLuM. ScI. & TECH. L. REV. 389, 404 (2013).
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BRHGE REEELABRAFEFNEBAZER AT E - A
TEHERGHERAAZEGERTERS  EX LT EHEFEA
BUZFREZARZAGHEZRS  REAFEFHEEAZF L
EHERESR  EEAHEOEZ - RN MEZFHELRELEKR
ARFEHEFEBA  AERNERAZEFHAEZRN  EXAREAFH
AEERY L4 e b

WAXEFZHAFBE L 2EABARSERE=_O—+t
fFImpression Products, Inc. £ ¥| & F - HEEH & @ "8 EAE R
Bl LEMERRE T FRREAERA ) B8R HEREAR
HEFZER  UERHGHEFTAMMPERRS - AZFHNH—E
REEHE  BABEARAY ZENHCERE  THEHNEALE
TRURLHMERRATH ZE - ZHAFHREFEREERAZ
OE - BEATE e R RY RZEF BT 50 R mm E
MEAERRERE  NEREKEFERAZFE  BAXELH THE
REEBFEEERNY , BT F A4S > 8K W 7 Impression Products,
Inc. RHARZFMKRAHFAHNBERNEBRE2ZLDE  EELHE
oo

2 BRERBREEFTER  DLIZEBIMonsantoH 3R &
n ]}

BN BER RN O RE TR Y B fTE R 2 3%
% BB AP 2 E R ok I S A6 R s ik I © R 8RB 7 Monsanto A
(UL TELHAR, By ) TREEREELETRMEMA

3 Rinehart, supra note 17, at 497.
74 e RE Y 2 4 NE re , =B Ry Tl a4 Usr rfpes o [aS
PSR BB [~ TED g (Bayer) &) |
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MEAREEZLEEZHR HRAXRKRAZL IR ANEEE
Moo LT #4045 B B #8383 E 5 i FMonsanto Co. v. McFarling
#)3 (VLT 8 #McFarlingZ ) " « Monsanto Co. v. Scruggs¥| i

(DL fi fBScruggs £ ) ° 0 LR = O— = ¥ # % & # [EBowman
v. Monsanto Co.#| % ( DL T #fABowman% ) o

— RFEAERE T 5

REEABALBELEE BFAR—ZLHAF - Ly
SHEEAFHREN cEZLHATLAESLT  KREHES "L
# , (Roundup® ) # & # &7 R EZEW A A T EH
(Glyphosate + X B ) o FE & A B IF L ERE MK ER
TE—AAOER - FLHAFE—FER L FBEHN - R L
A =B B L s8 EE R £ H (S-enolpyruvylshikimate-3-
phosphate synthase, EPSPS ) "° - #H A KT - S HEEAHE LR "B

ﬁj ) j"’r}{ﬁ’ﬁ?‘ZONEF E&ﬁrﬁ‘a”?‘}fﬁiﬁé o See Robert-Jan Bartunek & Ludwig Burger,
EU starts in-depth probe of Bayer, Monsanto deal, REUTERS, Aug. 22, 2017,
available at https://www.reuters.com/article/us-monsanto-m-a-bayer-eu/eu-starts-
in-depth-probe-of-bayer-monsanto-deal-idUSKCN1B21GJ (last visited: 2017.10.
20).

s Monsanto v. McFarling, 302 F.3d 1291, 1293 (Fed. Cir. 2002) ( %% E@E’.p[?{ﬂﬁ%
Rk ﬁ%?f?&flméﬁ?Tﬂf[iaﬁﬁjﬂfﬁ ;[/I%F?f » I'| ™™ i McFarling I) ; Monsanto v.
McFarling, 363 F.3d 1336 (Fed. Cir. 2004) ( £ % ¥33 ! [ﬁﬁé‘?McFarlingﬁlU¢ iii%
F:'i? » )™ RS McFarling IT)

76 Monsanto Co. v. Scruggs, 459 F.3d 1328 (Fed. Cir. 2006) [hereinafter Scruggs].

Z BB T

70 Bowman, 133 S. Ct. at 1764.

McFarling II, 363 F.3d at 1338. Hﬁ‘%ﬁi]erry Adleri » PFETL R %?&5@%‘
By B[S M EESE L 112865 B, EJ94-99 » 20117 6F]
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BRE  BWZ Y B4 FT M MERIRERETC.
DUEH TEME HUZ BT AR EEEEE R E
BELTERAWRER EREE  EXTEHEEERE &1l
BATRNAEEREEFMELHEA -

F AT H—AAANERL THEE, (Roundup Ready)
B ETHIHENAERREET  AETEELGTELE
( 4wPioneer Hi-Bred - Syngentas ) F| Fl #7 B 2t 18 2% 78 4% iy % 5 2
BEBER TERE, BAUNEAETY FREEE TR LEE
FIEEF 4% - BV 4 (Technology Agreement) %] % il 77
X HEsRTHELERY c mEHEBM LAY ERBAL
HARFHARUER—F KA TAYEEAEY  FTEY
TR A A o RGP R ERGERAR R Y R R
F R E 4 & Hey A& (local grain elevators ) 8o fsm ALK
BHETEARRASETEERGENET  THANERL &Y
FREsEAER S AN E2 R s HEAET

80

Bowman, 133 S. Ct. at 1764; Jerry Adler , » #FZE2F > {ﬁ]ﬁqﬁéf » F194 -
81

Pt IEJI Fal FA'IU.S. Patent Nos. 5,633,435 (19947 9F[14}! Hlﬁ% ) Z2U.S. Patent
Nos. 5,352,605 (1993+F IOEJ28EIH'[%) o Bowman, 133 S. Ct. at 1764.
Monsanto Co. v. Bowman, 657 F.3d 1341, 1344 (Fed. Cir. 2011), aff’d, 133 S. Ct.
1761 (2013)[hereinafter Bowman]; see also McFarling 11, 363 F.3d at 1339.

8 See Mclntosh v. Monsanto Co., 462 F. Supp. 2d 1025, 1028 (E.D. Mo. 2006).

84 Bowman, 657 F.3d at 1344-45; McFarling II, 363 F.3d at 1339; Allyson Martin,
Seed Savers v. Monsanto: Farmers Need a Victory for Wilting Biodiversity, 24
DEPAUL J. ART, TECH. & INTELL. PrROP. L. 95, 102 (2013).

f?‘%[ﬁﬁ[fﬁiﬁﬁi%‘nﬁﬂ’é ) El’?F?FJ'grain elevators f%ﬁfﬁll?‘& CETEPEEAL
BT AR T E'Jp@ﬁ«%ﬁ o Ffﬁfx;ﬁil U.S. Envtl. Prot
Agency, Compilation of Air pollutant Emission Factors § 9.9.1.1 (5th ed. 2009)
available at http://www.epa.gov/ttnchiel/ap42/ch09/final/c9s0909-1.pdf (last visited:

2017.10.20).

82

85
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( commodity seeds © A7 mHET) %o
=~ BB FRrikBEMonsanto Co. v. McFarling%E

McFarling 5 £ Bl 5 tL M B B B - H & L #H A7
MABEREAMOATET  BFBud "Hmay, ¥ —n
AIHEMcFarling s % —Z B E TE R EFHET L UFEE
Mo BRUREBETHREFET  R=OOOFE KA UE
%o ZLHAFARZOOOF A3 K E AR Y o 25 4
ERMcFarling T BT 2B EHEFHAM - EFEREBENL
%o AR EBMELES - McFarling Al AR FI A E R A - HF]E
JH BLA Yy fE (£ 7€ 3% ( The Plant Variety Protection Act, PVPA ) A
HE e R o

O E AN BB AR A T e T I R
bR RAE LA ZEREERY c MAREFAL S
T 5 77 o B R 1 L 3R ok B 4% - # i McFarling J& & {7 &
BRI EE L 2 #1203 AMcFarling R 3t K 4 £ 5 He R 5 F B
AESEEF AZLOAAREEANBEFZX Z B ERR
BAERTAFHFERRE TS 2 EE? o FMcFarling#% 5| # 4
REEFIRAGEERREZRECS - ERARAEY BER

8 Bowman, 657 F.3d at 1345; See Brief for Petitioner at 5-6, Bowman, 133 S. Ct.

1761 (2012) (No. 11-796).

87 McFarling I, 302 F.3d at 1293-94; McFarling 11, 363 F.3d at 1338-40.

88 Monsanto Co. v. McFarling, 488 F.3d 973, 979 (Fed. Cir. 2007).

89 McFarling I, 302 F.3d at 1294

90 McFarling I, 302 F.3d at 1294; McFarling 11, 363 F.3d at 1340.

o1 McFarling I, 302 F.3d at 1296, 1299-1300.

92 McFarling II, 363 F.3d at 1338, 1341-43.

% 1d. at 1341-43.
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HFIHETREERE AR AN EAREELEE - DR EHEA
EETREMEMAEY REEE s R AR SR ER
Z o RABGHEHEFHEEY D EHELT R HERE  BF%
BEHX S ERE  WERERHER HETRY -

Z 7 B McFarling DU S5 I # 4 % 47 38 1T 2 9F B 2 AL 2 A
Fr R L8 WA R B b 4 W 4B A M B R Bl 2
Bl SAFREFBAMEHAZERNBES 2 "8, HAY
THERMA 2% REF - KR AMcFarling > Ff LA45 % F %
LWHAT ZEFRT  GERAZLHATZ "HE, X 5B
Z o B #0388 HF v BEAK 4 BT B Mallinckrodt, Inc. v. Medipart% &,
HOMHMAELSATRLENETUOHEL SRR A —
TR TR e, P b BT AR T HE
oY b T HE TALFRAREERAFAEER B
R AT E R EAEF AR A ABEEAET ¥
@38 % o A McFarlingZ £ 37 3 g1 36 k45 98 BT B 6 7 % R R
HAFBEERHZE S SO0 0E FRE R RS Tk ER
hEFHTUZES

94
95
96
97
98

1d. at 1344.

1d. at 1341-43.

Id. at 1339, 1342-43; McFarling I, 302 F.3d at 1293.

McFarling I, 302 F.3d at 1299.

McFarling II, 363 F.3d at 1341. ii‘j{f%ﬁ » McFarling & il ™ [’“'%%Eﬁ%i‘ﬂ
By ke R L <l)§Jl AR L PR S @R FRE IR G Q) IMET
WA IRV A ETHIM T @ R A Y TEJf",Fﬁ fHF
Hy E[[ o
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=~ BRI | ERxiZEFBEMonsanto Co. v. Scruggs%

EAEF  ZUWHAFLLEERFERLNUER - BHA
7 BERANFSR LR EERBTEAHDY c KESHET
ﬁ%ﬁMﬁm@%%ﬁu WEEHE LB AT R HEARE
CHUTEHEART  EAEERRE  RY_REAETEL
m@ﬁ FiREl%  HAGRES D REZmaAmmEy®.
FAPWESRPEARKEURR TRELE TR UL -
BT EREEARARGASEAETE A REHEME
B SEAGELEEBMEMEELETFHTATARAAHE
Btk 3 AL AN B AR 5 AR o IR B AR T A R LB
E—Z UBGEEIRAIETEAMME AT R LR L% 2
uvﬁmﬁﬁﬂﬁﬁﬁiﬁﬁﬁwm%Wﬂ%%ﬁ@<W@%ﬁﬁ
—ZATHGRFABENGEN) B REAE - AWE S
a%%%ﬂﬁ%% M X T AT S EAETFHAT T RS
BH—ZF2 B, R P BALERRHYE  FRAAEE
HHHEALEREREEANEEZH R BRBHEE LN G
BRHEZRHNEENTRER  KRERLELARER—SHELR
Ho @ = ﬁ@%%%ﬁﬁzﬁ% B 9F B A F R AR o
FAE WA R A T T A

o Scruggs, 459 F.3d at 1328.

Id. at 1332-33.

101 1d

102 Monsanto Co. v. Scruggs, 249 F. Supp. 2d 746, 753 (N.D. Miss. 2001).

103 Id. at 754.
04 Id. at 753.

05 Id. at 751.
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1% o WA R b3k I A0 A8 R P % T R DL B A =
RET BHKAUAEBE TREEMS —REFHELETE
WEEBFWITE  LHFEERBEERERARRY - THEREA
WEREAYRTMAEARS  HUTPELMBHAELREL
AT AREEAYITEEIRER BB RA YT AL TEEFHE
EEE T BUAESRAOREEERERNY ZET - %
HRBEERAEEAEARATERAEBARANE 2R
BERNETATREAMS  HARACHEREANET 4 B
FANBGERREFERERN  BH HLEZEREEEAE
(eviscerate ) 7 F| 4198 o

A B 7 BT e McFarling £ > ¥ 46 # [5¢ 3% P2 & fk Mallinckrodt, Inc.
v. Medipart £ #| 3 R A E BT X GHBARE WA ETAE
EEF\HEAZ B o A Scruggs X - B L3k AR %
Pl BT R TS ERYITANER  THMAEE
FIREF B AT LTI - A ST DL AR =1
Y GRER (EH) F—RAFBANEANET AR PR
BO(EE) TR WF-_NRETREGEEFHANLFAEZ AN
WE THAEABAEETE  Fik o WESEYHE (k) WK
BHME_RET  FTEAAERERNZER Y-

McFarling % #| # %1 A {F Scruggs £ #| Wk fr % X B B H T
B MEGEREZLSATER SN AEBARHERL AN
RER - BENGUR S ANTARI R T ARERATRAE

106 Scruggs, 459 F.3d at 1335-36, 1342.
107 1d. at 1336.

1081d

109 1d. at 1335-36.
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B RBRRFEERHTAHNEN.  d —FH 73 d o] BLE 3
ERRERETI ARSI RF  HETFENEAZEEENERN
TRAGEBEEANMBEAZERNEREAT AL - BIFEER
MBI -—EHMPAFREFNRTER EREESE  EFEARE
HARETEBERERZER BRI EREE —RUAEE
FETFITHRETTAZREZARE %R - Rl 2% —EF &
THREEEEMITAMES  WREEANBETITALRARN T AEE
F—RETFTHEHNERZRENEK - BF > FHALERLIHE K F U
BB EEHEAEN W _EFHEMAUEENE —RET
BIEBEENEFNEAREAZEZABENR  EHEFREEZR
Alz AR - MR EFIEEZ R EREARFEREF Y B THE R 2
F2k o T —O—=FH# &% 5 % ftBowman v. Monsanto Co.¥| &
HEAREZR -

PO ~ B i = féBowman v. Monsanto Co. %<

£ B 7 % % A N B K Vernon Bowman— i € 7 — Z /&4 — K
et THEREEE —RKEYEHCEER  THASHE - ZE
HERKFRABRE R - b EMEA (late-season harvest ) E H & 5 &
4 % A g "0 o Bowman B & 1Ly % /) 3] 47 #% # A Pioneer Hi-Bred
## 13 Roundup ReadyZ AT - T % wlat "E/EH—F, 2R
#" o Bowman it ¥ EE - KEHY KL AERBEE FHBER
Roundup ReadyH F|EFEH M " HENRET ,  BHEZF_KE

10 Andrew Pollack, Farmer’s Supreme Court Challenge Puts Monsanto Patents at

Risk, N.Y. TiMES, Feb. 16, 2013, at B1; Elliot Marshall, Supreme Court to Review
Scope of Monsanto’s Seed Patents, 339 ScI. 639, 639 (2013).
Bowman, 133 S. Ct. at 1765.
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"% Bowmanf By M R E T Z H g A B RAEM o BN
B K% Hn B K35 €# F Roundup Ready & 7| f F » Bowman &
W DEHE AR EAN THERETF - £ 3% A Roundup
Readyf@ 7 W £ & - BowmanfE A T HEHET | % the
MAVESRELATERDWMRER EREE - BRL BN ENEE
F B BB 447 R £ 75 o Bk BT BR sk BowmanFrREAE Y T M BT
# F 4% Roundup Ready Z F| & F o % & - H % Bowman f % 7 UK
Mt E B R RS Y — R TR AEHR

ZWHAF R =_OOLF+ A #5F £5kBowmanl F 1T AR Z
HEA T Bowmanyi R I N EM 2 BTGB ESRAN T HE
BREF, 2 "HEUET  AERERCOBEMAETHE
ZWHAARCLFHENEABT 2 RAHOCERE  THEH
Bowman 1% 4F T8 18 2 4T & £ 7k Z | 1 -

T 20 Hu o i T # £ BowmansE HE E LA A S B A - AL
“rBowman i {5 18 & © 3% 7% [t 58 #&Bowman f| DLt i = AE 2 fl
T Ak B LA S H R 2 A BT R B TR S A
THARFEEEZE " BowmanB AN A B EHET
BWEELHATGUREANEELEAET YT T EEEHR
—%F | 2 HE FALBARLPTRE NS BAET - FH DL
FZ R BREFRANEENER o £ - Bowman B & B A5
By ENET R SRR

KERE LH  BWHNKE LHEREF—FHE - Asb

112 1d.

13 1d.; Brief for Respondents at 7, Bowman, 133 S. Ct. 1761 (2013) (No. 11-796).
114 Bowman, 657 F.3d at 1346.
15 Monsanto Co. v. Bowman, 686 F. Supp. 2d 834, 837-39 (S.D. Ind. 2009).

116 Id. at 839.
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BowmanfE % H Z M A HEEHALEM B BELET - L E
B%MZATAE AELOE "HE, (£ THE, ) AEFEAE
Fof THEE, (RTHEE,) TAHLFEAEEERAAL
B o T - WA AGE E R R AR BowmanfE i b % 4T 4 A
Mt LERFEREZERT

Bowman T~} k£ 3 T #0  B o B 20 SR vk B AR T 40K
W ERA R ARG T EAREEE R ZER " k%
R MR E R Kagan K EEHE - LHAE R EEHE Y
MR REABEER  SARHEXENY  HEZTARKE
BHIMZANBEEESE  FAAEHNY  EATREXLEZA
RHBEHEAABKEEARARNETEY "ag, axmy"™ -
FEERE—SEE EAEAERN IR A LRSS TN EY
A EHABARTESEE EAEAY LAY RE BT
BEERTEAEANRAEA YR EERGESH B2 £HRE
HRBAFNETEE "HiE, o TEH, - TEE, BAY o b
ELEE B EEEFYREALAERE - ERHEAR Y
SRF YR YREEE 2 REREH - NEAEA BRI EA
WERMFA  HRAEHAEZAFEER - T B TEFEAY
—BEABHES  BRANAM L BB AR SEER 4%
T, s TEE, TR AEZERY -

" Bowman, 657 F.3d at 1348 (the Federal Circuit Court noted, “The fact that a

patented technology can replicate itself does not give a purchaser the right to use
replicated copies of the technology. Applying the first sale doctrine to subsequent
generations of self-replicating technology would eviscerate the rights of the patent
holder.”).

18 Bowman, 133 S. Ct. at 1767.

19 1d. at 1766.

—268—



_ 4 X3 A FH S R R g
DEFAA ep AR Pz e Ol

TEAREF o fABowmank B & 1l #0587 3% 4 2 B B ETE
THEFWEFET  BHZEERE LR ATATAY EEH A
& 7 AT B 120 o

BowmanZt f P B —FHH c HEGRK IR T
B, (use) BHASHEANET TWHEFRSHGEEEHZA
BEARFHFAARELEZ LR (AEEMELANARET)
e THEE MREREY WA E LB AL TER, &
FIATREFE HERBREREEARAELE  FHLET
AR ML HREEE R RREN T ER TE  EHRA
AR ERE 2o

BLEARE AT AR REEREN - BHREERES
Bowman Bl A M A EEHEFZAESE " HERET ’Tﬂﬁt”ﬁ\
ZHRE | EFBowmanfz Ll Bl "THE | Z THELEET, T
A RETHEERD THMERET,  NTAEY TEL Y
T EMAET | o f4fkBowmanz ¥ HEMMELTE (WA
tFBowmanZ {74 ) W& T L T4 ABEAHEGEEERE R
WERFYHABRE D EEMAEZLBATIRELAEL

29 1a. at 1767, I X fﬁﬁﬁ%¢¢#kﬁﬁﬁmemﬁwﬂﬂ
I &%&ﬁ aﬂ%amg R e A A
BRI wa A SRR ] o 2017 5 SR R e
Impression Products, Inc. v. Lexmark International, Inc. Z{[3 f[1 7 %tf]gjl Palli %
mﬁiﬁ‘ﬂl ﬁf\_7 [aLs {i‘ﬂ! FlIAER S E R ETEE ) FJSFYI: {4 Monsanto v. Bowman
*mwﬁﬁEWF*TEH 2m7@Mmm$mnhmmMSMCi¢m%p TRYE o
Tabetha Marie Peavey, Bowman v. Monsanto: Bowman, the Producer and the End
User, 29 BERKELEY TECH. L.J. 465, 487 (2014); Daryl Lim, Living with Monsanto,
2015 MicH. ST. L. REV. 559, 572 (2015).
122 Bowman, 133 S. Ct. at 1768
3 Id. at 1768.

121
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# o ERE B AR .

Bowman A F I FHNARET  GaET ARG HE%
BAT Y E A Bowman B BE MU B EAET 2475 - N7
THEREA#EE D - BikHis BARSERRARRETFZ
E 4 T7 & [F Bowman £ 45 fEAH 4T £ Fir B - Bowman T~ 15 5 & H it %%
REFEEAUBETHEAG  H MR ELEE T R BE S LG
N BAEFIITE AR E"Y .

b TR B R A B AR R R S E A A
RAFBEZLALEHER B EYN ™ AL EZT AL AE
EBEmTATIGLEE (E8) FmEAp MR ERETAD
BEABKAFE  ERAEADKEEAYYET T EH 2 2R
7F'J129 o

124 Lim, supra note 121, at 573.

125 Daryl Lim, Self-Replicating Technologies and the Challenge for the Patent and
Antitrust Laws, 32 CARDOZO ARTS & ENT. L.J. 131, 173 (2013).

126 Bowman, 133 S. Ct. at 1769.

127 1d.

128 Id. at 1766 (quoting Quanta Computer, Inc. v. LG Electronics, Inc., 553 U.S. 617,
625 (2008)).
1d. (“Consistent with that rationale, the doctrine restricts a patentee’s rights only as
to the ‘particular article’ sold; it leaves untouched the patentee’s ability to prevent
a buyer from making new copies of the patented item .... That is because the patent

holder has ‘received his reward’ only for the actual article sold, and not for

-270-



_ 4 X3 A FH S R R g
DEFAA S LT TR R R

= O EEEE

FUHAFTNNRBEFEAMEAO—NEREH HER
EEEER IR EEET - B 2EBA FREREH RE R
MEARETHTAER "8t THEE BERYNTE BEE
EFEFWITE BT ERBEENNITATRY REAE
BEME o
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i BE—_OOWM%£Monsanto Can. Inc. v. Schmeiser % | i & - 7
HRER M, BHZEARAREEZET - BREFFH
Tkt TR, (use) » FWMEEEREMTAER S
Flpe™ JEHEERAYAZ LB AR UBEHABES
FIR BT RZAET  FARBRE SREETYREABEER
B - RN EAREERAAE P L AR  WERREREF
BESHEAEEZET HAFURE _RETFHAMEM g
BERE BB TR ERBM AT BT EA B
AHPREHETWEE  CHAGRRET BB EREF -

AT EEFIA B REHAEY TR E I AR TR
B R R EF AR TR EAE - R REA
HEERA (RRFYEZABEEER)  BHEREZEHL
g °

subsequent recreations of it.”)

0 Andrew Pollack, 4As Patent Ends, a Seed’s Use Will Survive, N.Y. TIMES, Dec. 18,
2009, at B3.

! Monsanto Can. Inc. v. Schmeiser, [2004] 1 S.C.R. 902. sz?ﬁﬁ{fﬁf\ﬁrﬁb TETJJ FaltiiS=s
AR

13

13
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4 ByF B (a necessary but incidental step in using the item for another
purpose ) 2% o

Bz BEARENETTWE > (KA HBowman X #| j& fScruggs
EHkwEERERN  BNEAEERERNAEEN BHRAEAR
A ZATHR > TRABHEE R EWWATR  REERE 6 ERA
MENETZBEY  AETHREERENEEZAAET - B
BAEHEFEARER "R, 2H5FY - REZFEAREHR
W WTAEANRA Y 552 REABHWETFLCEMNHE
ARELEEZAFSETAR AR (FHE) 2ET - EEH
By RocEAENERAENRENS  BEXFIEREZERN &
HOBABTH EACEABARBRBMT  HEMER™ -
EERER ZFm "HEEER , (seed saving) AT - B A 1
ReomEN EZHRBARSERZLH HREARREEGAZ
HEEEERMEDE -

BaERE REREBOANHEETEE DT ERE—E -
THEHW - EEMBHHABRELE  BEREUEFSKREDRIANIG

2 Bowman, 133 S. Ct. at 1769.
Bowman, 657 F.3d at 1347-48.

134 1d.; see also Bowman, 133 S. Ct. at 1766; Scruggs, 459 F.3d at 1336.
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BIHEER) RAGENE D EREEHERIERYEYA
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135 Martin, supra note 84, at 97-98.

136 Lim, supra note 125, at 222.

137 The Plant Varity Protection Act (PVPA) PVPA%’?@%%@?'?} 4" (United State
Code ) 5572"?.} o AR Fﬁ#ﬁﬁj T8 {7 A P Fﬁ#[ﬁj W) (The Plant Variety
Protection Office, PVPO ) ~Zf! leﬁﬁé? 553, R - ﬁ%‘% LS B L ?‘}[ﬁ ( United
States Department of Agriculture ) Py » 5ff &5 ¢ https:/www.ams.usda.
gov/services/plant-variety-protection > f&t i YBBF1 1 2018F 25[27F 1 »
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WERT REEASRMAXERFAETLEE - £ EFSEHERE
Y BAKERAER THA, ENTE TR R RS
WoRFUBZEE Y LEEFER D R H A EF A
M EFERA TR ZEH - T2 EUEFAELBEANE
AR - IR GE L RSB T B A S
EREEHRZATE DB ERMER -

WH T EEMPREERR AR REHE L B
IHARTRAREZFEARBEHETL  EZARSHEFET
RHBAE - REFZ BT R "8, THEE, EA
Y EABFIMEEZE o ik - WIHPVPAE R £ F ek - BB
HARMEEY PIAEFRESE  EREAVKRGEE R 281

P Sy B T AP B S R (5] R

FTFA'EJ' FllE el (S BV gjx FIME W - 2 5LJ.E.M. Ag Supply, Inc. v.
Pioneer Hi-Bred Int’l, Inc. 534 U.S. 124, 145-46 (2001). E'Ii??ﬁﬁﬁ?dfﬁ[[&j (4a
SRRt ) (SB35 US.C.o§ 16T+ H B
PRI » B P B AR 0 (535 US.CL§ T0THIHAs A ALY it
#% o 2 [lUnited Patent and Trademark Office, General Information About 35
U.S.C. 161 Plant Patents, available at https://www.uspto.gov/patents-getting-
started/patent-basics/types-patent-applications/general-information-about-35-usc-
161 (last visited: 2018.02.27).

139 7 U.S.C. § 2543 (providing that “it shall not infringe any right [of a certificate
holder] for a person to save seed produced by the person from seed obtained, or
descended from seed obtained, by authority of the owner of the variety for seeding
purposes and use such saved seed in the production of a crop for use on the farm of
the person.”).
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140 .
See, e.g., Peter Whoriskey, Monsanto’s Dominance Draws Antitrust Inquiry,

WaAsH. Post, Nov. 29, 2009, at Al.

41 United States Department of Agriculture, Plant Variety Protection-Issued
Certificates, available at https://www.ams.usda.gov/services/plant-variety-protection/
issued-certificates (last visited: 2018.02.27).

142 U.S. Patent and Trademark Office Patent Technology Monitoring Team (PTMT),

Plant Patents Report January 1, 1991 -- December 31, 2015, at Al-1, available at

https://www.uspto.gov/web/offices/ac/ido/oeip/taf/plant.pdf (last visited: 2018.02.

27).

I AT B (A0 B 7D S A T TR ¥ )

ﬁg»mf61m$$nﬁ% A o HBHR R BT A R

Jﬁ“ ”%J’ FlIE R 2] > B3Rk HOENT > 255 61 g|6 75 2013#6%

(33 B12013 % Monsanto TR H F=2 R {T1) 5 [l Esiff[' ?J;Jl FleEp N
@l#[‘fr'J/ffi?gﬁﬁ' NS 131 F185-122 2013#‘5” CETESfbE &
IR ?%E'%%%JEE“H.%E , ﬁ?ﬁ&%@%{}’[/%A EEJ&;:“ Bl S A 2% 5
u@ﬁ’w&ﬁ RPIRP R AL » BRI 7 2 4 L ¥

P 25 B P i A B V2 ) 0 2 ﬂl%u%ﬁﬂ LT

143
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>7@144 o

fEBowman & | kP - i E BRI MEET L L, 2
Bl AHEFHHBARCHBEHEZABGEAB TR EE HA
(normal use) 174 @ BHGESF _RETEAA LR FRHITAL
RBEZBER MEAMPREERAE  WEEAREE-_ARRET
ZATATOHE TR RAY - T FRAEASRILERER
BHZEETSE  NEABABEEM "HE, BAFRAN I
HEeH B EREREARLEE TH o

T — AR E BRI SRR B EA 2B R
WEAPAL L AREEEN RE—REFERBETLAEL
FHHNRZER ATERMEEZTARBE LB EAY
%o B CER L UEAY (THAEERAREANY) Yoals

I+ Quanta®h AYRISELY STIE» R HART - 21588 F131-
35 20005 87 ({11 BQuanta 2 M HLIMIEAT S A B  fE 0 4 A
WS TSI (LY S AT TR R P
W%E)iﬂﬁﬁ’@%W%deQ@%R ﬂﬁﬂ@ﬂ%jﬂWFﬁ
2l ?ﬁ'%ﬁfﬁﬁﬁ:@ 924 > F1101-117"> 2006 85| (FIif %[Jﬁ‘u IO R 4
REIENN RS UL Lk AT DR iﬁ?@ﬁﬂ”ﬂ
@?%%7HB#*&% %%’EBOMOZMﬁWJ(?¢Fﬂ%?@%
&%W@fﬂﬂﬁﬁﬁ &ﬁ“@ﬂ%ﬂHWF“EW‘Hﬂ AR
gm%@ﬂﬁﬁ&ﬁ% SRR B R PR - G @ﬁf’ﬂ
SREIRRFIRLR e B B 4 ) -
Peavey, supra note 121, at 483; Sheff, supra note 63, at 238.

45 Bowman, 133 S. Ct. at 1768

46 See Adams v. Burke 84 U.S. 453, 455-56 (1873); Peavey, supra note 121, at 486.
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R AaEERE™ .

W REREAAREECEETRY TR, T KR
R BT B T AT B - BT B E DU [ Bk
BEEAETN THE 74 FTUEB - AR R A
- BTt Bowmanff B H T B A EAETWAEERTE (f
oM HEHASEAT-SEMEE) R TEA, 2R

147 See Transgenic Animal Patent Reform Act, H.R. 1556, 101st Cong. (1989).

148 Id. See Scott A. Chambers, Exhaustion Doctrine in Biotechnology, 35 IDEA 289,
292 (1995).
Peavey, supra note 121, at 487.

0 Nathan A. Busch, Jack and the Beanstalk: Property Rights in Genetically Modified

Plants, 3 MINN. INTELL. PROP. REV. 1, 134-47 (2002).

15
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1O 8 L% A BRI I P ¢ Quantat AR L #

R I 143 + 134 (e O 19 Sl 5 Iy 2
G DI PR R R > B T A IR T g A
B AT )

152 Bowman, 657 F.3d at 1348 (“Applying the first sale doctrine to subsequent
generations of self-replicating technology would eviscerate the rights of the patent
holder.”).

Bowman, 133 S. Ct. at 1763-66; Bowman, 657 F.3d at 1348.
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15
Rogers supra note 72, at 445-46.
15

5 See id. at 445-46. AR r[ | LA > J[IPeavey, supra note 121, at 488-89.
See Rogers, supra note 72, at 446.

57 Sheff, supra note 63, at 232.

%8 Id. at 250.
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AT MARE T AT TREREARABZBYGEFRTE R
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199 Id. at 244-45.

160 See Tempe Smith, Note, Going to Seed?: Using Monsanto as a Case Study to
Examine the Patent and Antitrust Implications of the Sale and Use of Genetically
Modified Seeds, 61 ALA. L. REV. 629, 640-41 (2010); Douglas Fretty, Both a
License and a Sale: How to Reconcile Self-Replicating Technology with Patent
Exhaustion, 5 J. BUuS. ENTREPRENEURSHIP & L. 1, 11 (2011).

161 Smith, id. at 641.

162 Mark R. Patterson, Contractual Expansion of the Scope of Patent Infringement

Through Field-of-Use Licensing, 49 WM. & MARY L.R. 157, 205-11 (2007).
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Applying the Patent Exhaustion
Doctrine to Self-Replicating
Technologies: From the
Perspective of US Patent Law

Lung-Sheng Chen’
Abstract

Under the patent exhaustion doctrine, a patentee’s exclusive right
against the use and resale of a patented article no longer exists after an
authorized sale of the same article. However, when an invention
involves self-replicating technologies, such as plants or seeds, whether
and how this doctrine shall apply here becomes a question that needs
further exploration. This is because a second-generation patented article
will be produced at the course of an ordinary use of a patented article
involving self-replicating technologies. Whether the patent exhaustion
doctrine applies to this second-generation article is debatable and will
trigger a further inquiry into this doctrine’s elements and scope. This
article explores the patent exhaustion doctrine’s theoretical foundation
and its application in light of the U.S. patent law. It focuses on the
impact that self-replicating technologies have on the application of this

doctrine. To examine how the doctrine applies to a patented self-
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replicating invention, this article investigates three critical decisions
regarding Monsanto patent infringement issue from the US Supreme
Court and Federal Circuit court. This article then turns to the impacts
that the US court decisions have on farmers’ seeds-saving practice.
Further, this article examines how to distinguish a permissible “use”
from a “making” that will require the patentee’s permission. This article
also considers some alternative solutions. Finally, this article offers
suggestions for Taiwan’s patent law, which might allow plant and seed

inventions to be protected by patent in the near future.

Keywords: Patent, Exhaustion, First Sale Doctrine, Plant Patent, Seed,
Monsanto, Self-Replicating, Bowman Decision
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