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£ H
AN (-1 OBHE & B - FFL S A
A BEREAAEERAETHLL 2 HEXZRARRZ2BENER
HEWER > BBRLE SLRE R
— BEER 2R — ERHERBEITBA R Z
Z o BEEE A BEER K k=
B R & T - HRSEEMN H
= ITRRRAE AR = BT 2
o [ O AT # 2 (conceptual
W~ BHEE T 2 P RO G uncertainty )
OXBE M BHASTN O HlZ 71 # € (measurement
Z Bk uncertainty )
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B EL W% %— 5 AR

G ART#F (sampling =N &
uncertainty ) - ARRENAETHE
) # A 7 5E  (modeling — BB HEEEFE N
uncertainty ) O BB S F B A Bk
&) [F R 1% 7% % (causal O B & | JLF B Bk
uncertainty ) (VI
W R hEr TR RE T BERAFRSHE
AR 2 IR 4 B Y R R SR OZ BT B
AP OFE T B
() 3 T 7 B 3 2 R AT 1 @/ #
OFAERE2ERARRTE = BEREIFANHEK
Z R O F AR EERE 2 EHR
S VN O RS R R0 B R
B AREeiRERA OFARTHHSH ?
— R RENERMS (2P N

= BRI RR ER RS & W
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i =

FEFRERRBET - FAREY KRBT E X B IR B9
DR EENAE RERBEHAS L EwhRE SR H 5 AR
MEE - BERRRZ2EEZEE  HRABERERERZRA A
BEHBER o AMIWHEAEREFIGE A HRHEHE T HE
URBZIHEENYE  MEAFRARPIEZHR  THEN
Mz H R

AXEEEAREERZ LM CESHBERZ -  BBRRLE
WERHEAER SRR 2pEERNEEN  ZRONMBEEE
ARGEREHEZEREME  BFARRBRENER ALK
B RESAEFRAMNRRZEHERENEE  FHEFTY
MEARAFNERMEHET  TRFERZRENTR B3
MREFRTFZHAE  UERIARGHE -

FA#EE - BIBEE  RIBPY RRERTE  ERL - ATBH
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B Hl

METEWERBAENER RN TRAC IAHBEENY
G0 PR MERA(LEES  (LERS - WA E
HENR R ARERAENERBYER  BE - By
Rl wHWE’ mes’s hEREAERMWARESR - —
AROFREEREHBNABERR T RBWEET X 243
BERMBE AR AR E N EE R A B
BE hEUMEBRREACHEEAT  c REELYELTHAR
HE [ AFWAEE (acceptable level ) & E 40T » S EATE
% (zero tolerance ) - FHE KA TR AEILEFH WAL T H
PATE 2 3 5 T W A AR BT 4R o

Henp R mEdARTESAZRERN : $— ZEHA
RAE  BREHELENHEERLE  THAESALEAT £
ETHEVHEF BALFRARBRARNTERBESH &
o BLETRMEEEAY  HSBEEAEH FRBEETEY
ki = EHSFIFENBEATRT - CHEERNERS
WX HEYE  TUEALERRNEHEST

Heny mal s REResHWEEE BT E THEL
PR R — MM B R R A R B2
W AR ENES  RERL  ARSBREEEES

Sandra Hoffmann & William Harder, Food Safety and Risk Governance in
Globalized Markets, 20 HEALTH MATRIX 5, 16 (2010).

2 s . - O .
(FEEI5C ~ b s ?IT’?IEX’EFJT%"@?# RIFFETHIE T = WTOfd = I 2 i > 46
B PR L PR 0 F1247-291 2011F 55| o

3

5> ikt iéﬂf}*ﬂE'J%;‘/ﬁﬁu—Ffﬁ%ﬁ B PR g
24618 » F1172-185 » 20155 11| «
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B bOFERLEAEH LA L P EHEZE L BENER
(precaution ) # A" BV T & R 23 B F LML H
E ORI AEHER BELAELHRBNEVEHRT 2k
£ 50 E B R EA4T % & B E (sound science )  # £ £ ( hard
science) R AI° - T2  RETRABLHHERYEE - 5
BB T S A NESE 5 L - AAIE (William Clinton ) B ff
TARRBHZILE K - B4 - B(E & (Barak Obama) #f £ 444
%o ABEMEBRANEEASNEANS  EANLEE RSN £
TRAEMSESH ERAE M HAS BT ETAS AR NF
GEE - Bl RIVLEAR  BAELRZA L B
MT s REEE RN AREARRTENESE  HEHYEY

{591 > Clean Air Act of 1970, 42 U.S.C. §§ 7401-767q (2009); Clean Water Act of
1977, 33 U.S.C. §§ 1251-387 (2009); Toxic Substances Control Act of 1976, 15
U.S.C. §§ 2601-92 (2009). See JACQUELINE PEEL, SCIENCE AND RISK REGULATION
IN INTERNATIONAL LAW 117-18 (2010). Precaution®| f[1¥ ¥ A KL FI 8% » 4 F
HEYI P BERD PP VPR > [

i1 o See https://bch.cbd.int/protocol/text/ (Chinese vision) (last visted: 2018.11.
27).

AR T[J?[/J%Ffii\ﬁﬁ@@ﬂﬂ : Office of Press Seretary, “Remarks by the President to
the Environmental Youth Award Winners”, White House, Apr. 24, 2001, available
at http://georgewbush-white-house.archives.gov/news/releases/2001/04/20010424-
1.html (last visted: 2018.11.27) . See also PEEL, id. at 118-28.

Barack Obama’s Inaugural Address, THE NEW YORK TIMES (Jan. 20, 2009),
available at http://www.nytimes.com/2009/01/20/us/politics/20text-obama.html (last
visted: 2018.11.27) .

Antonia Eliason, Science Versus Law in WTO Jurisprudence: The (Mis)
Interpretation of the Scientific Process and the (In)Sufficiency of Scientific
Evidence in EC — Biotech, 41 N.Y.U. J. INT’L L. & PoL. 342, 353 (2009); PEEL,
supra note 4, at 98-103; Kuei-Jung Ni, Does Science Speak Clearly and Fairly in
Trade and Food Safety Disputes? The Search for an Optimal Response of WTO
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6 BEKELEFH ¥— A A

B o A ERE AL TE N ER - EL e & BUT RIS 6 R
EATF  HERFEECTHRTLEETREHTFRNEL  RESHE-

HEREEARET Z REXBRUE  EXBERANFHE
HlE AR EAT RS  WANBEERERER c ERKRS
Y G AN R Y %44 (The World Trade Organization, WTO )
0 TR R e R LB Y T Ak 4 W € o (Agreement on
the Application of Sanitary and Phytosanitary Measures > LT f f%
SPSHhE ) —FEARLZ A RERREROGET ARt ERe
EmtBERPEEEG R SRR BAeELERET
T ARENBEEXERAAXFNETMTERFSIERE W E S
W BT b BAE REE E & FWTOK E H B SPS# e 2 Bl IR A% 4 2
WA fs > FHEEE ST 2FEH EMED "6 A&
grAF ge  (The Codex Alimentarius Commission, Codex )
By P M R - % SLSPSHh E — 2k - A B RAR S ey B AU R BAT LA
BRERMERSTER  EREGENERT  HRERZER
Kt Codexthililh ' IRBEERRBRLAEGRERILM
AW AL E 2 R & B | ( Statements of Principle Concerning the
Role of Science in the Codex Decision-Making Process and the Extent
to which other Factors are Taken into Account) ° o

MELBRERESHHEAATT > —LXEEBHT 7 W<t fi

Adjudication to Problematic International Standard-Making, 68 FooD & DRUG L.J.
97,97-114 (2013).

The WTO/SPS Agreement, arts. 2.1, 2.2, 3.3, 5.2 etc. Pljl fﬁ?l@f' ’ f’ifﬁ[!ﬁf/?%?
BREREY Bl BT BTN [TEE R LY B F120 0 2016 115 -

CODEX ALIMENTARIUS COMMISSION—PROCEDURAL MANUAL Fourteenth
edition, APPENDIX: GENERAL DECISIONS OF THE COMMISSION, available
at http://www.fao.org/docrep/007/y5817e/y5817e0a.htm (last visted: 2018.11.27).
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EHMABENBEREEH BT RE 758 - wERKTFER X
( Trans-Pacific Partnership Agreement, TPP ) #JSPSE & jr & & £ £
RAla &% THBSRENNBRELRE BARECAWE
HFBEME LR -

TERBAELHNMT - £ X2k EFE (Biosafety Protocol )
Mk FI T O B ok B o £ T E R amE Wi sk L (Advance
Informed Agreement, ATA ) By R FAZ FF ] SUHL € & 22 48 it JE AR
BEISHEMERNERT G B L 6 2 BT TE &2
W77 AR E I R 25 A SR 2 B R R A St 2 2 o B
oz 2 7 A A F % & ERE (Living Modified Organisms, LMOs )
B oK BB R B P R - OBF DU WO R SR s AR A%
g - EREZHER  mEHEERERNRENE I EL e R ZTE
BINFEAE ' o

BNAERZelE A BLemEnmE  RETEZR
FoERERAMHA SN ERTER TRFHE ) WWKTFEFE
TatdE,  RRRAWEHBEERIFLBETENRE &I
BNBELEmETEER  TERMEIREFABEGHNNS
WEHE  RAFZEERHEEE  UZTEAQC THELAGER
HR AR EFRK - LT HE LR MRAENEFH R
RumBE FREMERREZNHE BETERENSE AT
BEMRARBNTGEE o ZLPIHEAAEHFH 2 AKHEERFN
BRIGET R - hEz  NAHREHARET HETERTETAHL

10
11
12

TPP/Chapter 7 (Sanitary and PhytoSanitary Measures), art. 7.9(1).
See id. art. 7.9(2)(5).
PATRICIA BIRNIE ET AL., INTERNATIONAL LAW & THE ENVIRONMENT 644-45 (3rd ed.

2009). PIFLIFEIA » [ilFES » F120-21 -
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HOBETENNEARASEERNNET WEABEENERNE
THEEHBERZLE o

BAERABANMAADABRER  EEFHHNHEEX
AR EOWES  FLHESINGENELLEALEHEARY
B E - L —EFERET "R ER R TR RFH
ERFELTERAEY R — LT AR AR EFET T
B R A AEE EawmbE - EAFEHREK (Bovine
Spongiform Encephalopathy, BSE ) ¢ % B 4 A fo{F 38 @ & B %
(Ractopamine ) W EBE# A AR EGTX L » A WH A EHHEHE
o BAEER MEHALSEHNARFEE T RE AT H
MR F R R BRI FEREEZER T REREY T
BT R RN AR K A | P R BT EE o

R ERLEREREE  HERAREHENTEERERER
FHEENDE MELEFBRRFIEZHE  EHARERAEN
HAMWARERT 2 &Y FRAFEIEHNERRFELER &
ZEFREMNRGE - BFENRERF ©

BIAREEERINCLRARREZ2EAREENEENRE - &
EEM  RAWTOFMERWBE X &M - B LEKREAR - fla
WTO/SPSH; E bk T s R B2k R A4 - THELBEZNERD
WEAT - BREBEMAGFALBEMMERIS)  TEXRZELT A=

}

PR A TR TS TR S X )

FIyE st 2174 » F1108-123 » 201348 6] § (#1455 ~ L8 > [IWTO® b
kg S B (S BSERUI& ) [OEL VR FLENESPAERE > 1763 F
147-159 » 20105 17| -

OB BT S EL A B R TR R
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ASBEIHEBE " YR ELETRABRGENTHE AW
R URENFBHNLE - BAHARTIERELF LT ER
LEA  FMNBHEER"T o hEBEALLE MR T E RN
hELEAREESERIL T BRHEFL S5 o

HERRELHELCHEEZRBER  HEMEEIEZH
FoEMARSREARREENER  FAREREAEHE
Bl AT AS TR EEWGEEA T2l ELHEE
SN TR A B o T B R R SR AR AR
RYBERINERL IANAFLENEE  FATHEE  FHEK
[l EXE T

AXERBAT AR LEEELCHERNY R Y BHLE
BEHSRAC K BLENES  RERMLATY  £23 00
ERMILTEE  HABARBETEHNS LB NE  ERTLNLE
BHABRINMAREE Y E—FHBEFRALREEN
ABFE  BHEEP AR BENEFROAE R REEA
Xty K o

15 Transparency of Sanitary and Phytosanitary Regulations of Annex B to the SPS

Agreement, paras. 3, 5.

16 Biosafety Protocol, art. 23.
17 1d. Annex 11, para. 3.
18

Pl S EI1035F 25 ST AR R - %ﬂ"5‘510300017801%ﬂ °
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8 - REEEACEEREEFMVIETHESR
BRRNE

— > BB ER LR

HergsunttEOnREEHARERNELTE &
FEHWE AT THS gk AR R eRER BB
T g RE A EGE LIRS - S EAERRWERHES
HEGEAY WENSTL BN T AR LM 2R
B R H O & % B fin f B8 ( Galileo Galilei ) -~ 4 3§ ( Isaac
Newton ) % 4738 A2 X i 4 3 09 2 B9 58 B R A0R 2 10 14 SR 08
— KB - BREFERLERAEHTA— T EYHTEEE N E
U DLIE AR BT o

B EEWMEMHIRTLZX AR AL EM (Francis Bacon)
TRHESTHERGEBH AR RETERRES WEH - 25
A WEE b ERERCREZNELE T BB - BH
Bk FHREEMARMEAKRFD Bty WERE
B A ST TR AR E R R WA LW (Karl Popper) Ffi
o HEIREBRIEZTHHL T RSELPZAFRBETELW
BH AR GENER SRR ERmEE o KT - S5
EETHWHLTEMIEHELLUHBES  TRAEEHHEX
Al —ALANEWTOLHBER T REEY &7 TR S,
(science) A4 TE#l  EFM  FEML  AABRFTERNE

19
MARGARET DAVIS, ASKING THE LAW QUESTION: THE DISSOLUTION OF LEGAL

THEORY 115 (2002). See also PEEL, supra note 4, at 61.
20 See ANTHONY O’HEAR, INTRODUCTION TO THE PHILOSOPHY OF SCIENCE 14 (1989).
See also PEEL, supra note 4, at 61.

21 See generally KARL POPPER, THE LOGIC OF SCIENTIFIC DISCOVERY (4th ed. 1980).
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CEL TR %ﬁ TOHAREIEMAERINEH MW
WATE BRI WERLE TS AR ERERIET
%Fi~ﬁmﬁ%%%ﬁﬁ&\ﬁﬁﬁ@uﬁgﬁﬁﬁﬁmmﬁﬁ
Fk o R LR B R AR m@%ﬂmiﬁmmﬁﬁzm
EHRE A B 2R B LE BB E W MR RS
TR R SEE T BB @i\ﬁﬁ%ﬂéﬁﬁﬁﬁﬁmﬁ
B EE  MUTHRE— SRS SN ST EAABERZE
EER Y

N L e T E N

HAeXEENAEEREE  UHBZEFEA A E G kR
(science-based ) Wy &R XA B/ ERE - EMEK - M AL BB
HERRRBFHEN  FHEERGRT L TETTAKNH
fre RBERAKRFE  EZERHAEHE
¥— BEAEF L (universalism) K5 B 4 -
Bt B8 FRB0E  BBER &M ERT R F 0
R BRAELERKEFRZEST AU S BEOHE 2 FE ¥ LA B A
FEREEHS  HAEYRELEPEMWAELA R - AL 5
MAWAE Bl ERESBHENY (The United Nations
Framework Convention on Climate Change, UNFCCC ) # & - B E i
M & & % & /N 4 ( Intergovernmental Panel on Climate Change,
IPPC) # $UNFCCCHT % i A2 % B> 5 IPPCE 3 15 4 & BB AT

22 .
EC-Measures Concerning Meat and Meat Products, Report of the WTO Appellate

Body, WT/DS 26/AB/R, pp. 187, footnote 172 (Jan. 16, 1998).

2 Sheila Jasanoff, The Dilemma of Environmental Democracy, 13 ISSUES IN ScI. &

TECH. 63, 64 (1996).

24 UNFCCC, art. 21(2).
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REMHLERD REAYERFIRAGLBLERNFEEYE
EHAE o

F= 0 BEKFWESE (progressiveness)

B ek oy B R R L A R Wy Rt ST HA R R JEEUE &
FAEY  HENAREESE_RERARBELHLAE  KiE
W & BB A W H B & MU b 4 3K ( The United Nations
Educational, Scientific and Cultural Organization, UNESCO ) - Bl &
EBHEERAFRERNLEIF  EREEHZEMASRE  BRE
Mg S - BBt EFFESLAREN o

%= HEHEE (objectivity) v 37 (neutrality ) :

HEEREBEARANERN L  FTEAARSRAEHNFIHY
B-HANZEHAEAFTENHMAERE RAE¥HEREZLEHEE
H i (valuefree) > ez > BE LT EHERILE T BB
EHRMYEL  BAERENMGURELERANE LA T
b HEEBEAREFHE R OAMETHRE AR > ZAHN AR
Wl R FAREEENEE LIRS R THET o hETRI(E
HWERELI>T - R T HEE ) R R A+ TP 8FWE
%’%_28 o

WAL E A B IR LR B AT - 45 5= B B S IR S R
e [l 78y B P AL 86 - LLCodex ~ % 1% 3R 57 Wh € Y A 4 2 2%k E E DA
KWTOWSPSH & S AN A E R A - 1 3 & 1 & H £ £ o Codex

25 = [LIPPC Y At ¢ http://www.ipce.ch/news_and_events/docs/factsheets/FS_what_

ipce.pdf > L BYETE! £ 2018 115[27F! -
26 PEEL, supra note 4, at 64-65.

27 Id. at 65-66.

28 1d. at 66.
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R TR R A S B E AR ST B
WAEN  EMELREENERGHE AT EEH S 505 0
R o

BAWTOR &t 14 fo 8 B2 % ) S 3% B ) - £ 2 WTO
HRERYHE TR RABEZNSPSH S ERH S AL AR
GEABALELYEH B THEZZNEREGY - £44
% B W 7 SPSHh & 9 #1 # - A A {t (harmonization) - 5 &z - Bf
R R E N ER WEREESY S REEERN
BB EAZ - RE AR RS B SR EE T
BodEwk B BBEEGARABEELE  SEMTRTENE
BAEEMEE  MEBLBNRHNTREL AL H S0 S
MANBSHEFITARTENER - RAZMEE BB QHE
A - ELUBEE A A & B AE A A R I L E 5 R U -

SPS¥s & #2.246 0 5. 145 0 4 5. 204 BF B XU = B 42 B v I
R & B4 E ARl FISPSA & ot R T AT - R A
FEEBEAEAEENER - R AHEELNHSERERLEW
Bt SEMEE T RAEENREEE  F A ESPSH
AT - T B WTOS 3 4 M 5] 3 52 o

= ATBUR R R R R LRI

BRMEERTEXINEIRAMZRLGHEY  HEBWITH
EHl#EME  HEFBETERAWAMBEENFE - RHETHRE

29 FAO & WHO, Working Principles for Risk Analysis for Food Safety for

Application by Governments, available at ftp://ftp.fao.org/docrep/fao/010/a1550t/a
1550t00.pdf (last visited: 2016.02.19).

30 Biosafety Protocol, art. 15.

31 SPS Agreement, art. 3.
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HEANB TR ARBANMELENEL AHATERDYE
B AR WRE BAREFTRASEZHEABRES  BNK
B AL RAE S B % TR TR A 0 DABCEE DU R E A
ERL R EERERNFTE - AT TARFANEE  BHT
HWEEEE MERFBEGOBLRERESR EVERT LB
BT R REEE BB E - RN R R R R T
BT AL B A R B A R A R T B, -
B AN BRSNS B R AR LR .

WAHREWETEE - B SBFEr I B EE G
WEHERAHIA B RENRRG - #52  RBEBHILE
( Thomas Kuhn) F7#E oy % f& £ £ (normal science ) HyEFfY 4333 ,
SHMBETREELNBENHSR AR E A A LBR I RTE
FNEHREERTHFRY WohFRFTAEA R EHE BHGE
MALHRREREHREHELMERENEH DA EREN
HREd  BHRWOREEEAAHE LB —ERomZEA
(layperson) - JFEF R BHF R M E L EH AL A - 5B RAA
EEFFEBNESE MEXOHEEARRENTEL  HiLAE
SHMERERT  HSBBNEL TPIE=FWNE - TES
DA S L 7 AR PR AR B T 1 - AR AR R R U R R
W A R R AR B BUE BT o

32 Jasanoff, supra note 23, at 64.

33
See generally THOMAS S. KUHN, THE STRUCTURE OF SCIENTIFIC REVOLUTIONS (3rd

ed. 1996).
34 Robert Cooter, Maturing into Normal Science: The Effect of Empirical Legal

Studies on Law and Economics, 2011 U. ILL. L. REV. 1475, 1476 (2011).

—144—



—OtF+=A Faos Son? PH AL R F@hr gy 15

VY ~ BREEE L P18 Bt (i 155

FEET T ERARZHERR MR LB - Bt s FRATEHH
FHERALeE  SHRENEpIEEL AR RNEESR - &
Mo ERER o b BiaE 2R - (15 F S84 00 9k K AL
BETEME > AXNES A EBRE  ABXEREA G - 24
WL L EERRAREE AP HERE LN BRBR

OEBIA LA ¢ 5B EEREAB Y 2 H5

1.5 K7 (case by case) Z 58 47

ZEHAZEBENERR N BIR - RIRRE A LR
"B SRR R, (causation) 7ML B F K o Bawa FEA R RME
B WREBFERNERZE  BRMANERF T EFERAEN
HAEM  THRERMETHAEREGREF Y EBKFE
B AT BAMBEREWER  FERBERTRED R X E®
BB EHE > AR RFHET  UHSRIGEAERM A LR
o H BRBAFHE—FEFEEE  UBHATLHFEEGHED
TEAR . —MHE ERFEZFZXEATHEMIEBEIESHWE
R:Ex - DHBENEEHERNEREESTEAEFRFEN
(admissibility ) ; F# @ & FEH A FHEHEEET 00HEY
£ 2% % & (sufficiency ) * o

EAMES  WEHNRUATRENERLE L WEEN A
HHr e EEFRHTNBERFEREURE > FAGHZ RUX
FHEERTEREN "TERE ) (junk science) o K FHEHEE N

% Jean Macchiaroli Eggen, Toxic Torts, Causation, and Scientific Evidence After

Daubert, 55 U. PITT. L. REV. 889, 909 (1994).
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ﬁ%i%ﬁ’%%%%%%%~ﬂ:i$ﬂwvﬂh%d%mﬁﬁ
(VLT B fEFrye® ) ¥ 7T B 5T ER SR MHA - REHR
ARSI LA T RAAEL BN AR E LR G L RS
T H o HREEBRRHEN S EEAY o BRI R IR
WL A E T REAUS R LR AEELEE  TEAEE
B HENAZE . BN T EZIABARER T £ D2
FEREBETZAEE,  TUARERAEE, T RERET
WMESRARERRKARTERETWZERS  SHHEHE
¥ BB EH R RS T HAE R R A
EG R A MRS AREN RS TS RET, BEY
GEAEES  SRHBEERIBEL T XEL, WK
Wk AR R R > HEE o B A T B 1 4T 23 Frye
EEESL > — LR FT WA EEE (Federal Rules of
Evidence ) - T #& & = K t 7 Daubert v. Merrell Dow
Pharmaceuticals, Inc. £*' ( Ll T #f #% Daubert £ ) H 15 IE Frye & 1Z

® Frye v. United States, 203 F. 1013 (D.C. Cir. 1923). # % ST, » Lt » ik
VRS- ?ﬁil%’%gj FERE L T2 ORI I PO T
TURSHIEEASE] , (systolic blood pressure deception test) FUFH{N o H lﬁlaﬁ}{ﬁﬂﬁ%ﬁ
B [y By o HIERIRERE S James Alphonso Frye:ffik » iy & L fin -
. I%iiﬁf‘?ﬂﬂ?ﬂ?ﬁiﬁﬂﬂ?“i""?lfg’r?:i/ﬁﬁiﬁﬂﬁ"r?}B’Fik}?;g‘S’?EHIWJTE%"FIT%E'Hﬂ‘ﬁ?ﬁﬂ%ﬁﬁ% °
Id. at 1014.
38 David L. Faigman, The Daubert Revolution and the Birth of Modernity: Managing
Scientific Evidence in the Age of Science, 46 U.C. DAVIS L. REv. 893, 899 (2013).
See United States v. Downing, 753 F.2d 1224, 1235 (3rd Cir. 1985). F%I%E?‘EI %FS‘}
TEERIETIEE - ﬁ"%"‘%‘Bruce L. James, Fryed Expert Witnesses: The 5th Circuit
Takes Charge of Scientific Testimony, 12 REV. LITIG. 171, 175-79 (1992).
40 See Paul C. Giannelli, The Admissibility of Novel Scientific Evidence: Frye v.
United States, A Half-Century Later, 80 COLUM. L. REV. 1197, 1223 (1980).

d R AVEPS L o R f’, Jason Daubert » Eric Schuler [pi] ¥ f, Merrell Dow

39

41
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BoOURTFERBILFER LR HHT Y.

HDaubert £ # - gk el AEN T A S &, (scientific
knowledge ) ~ T #4fi4&n3k ; (technical knowledge ) 2 " H fn 2 ¥
43k , (other specialized knowledge ) Fr4% W 0y 2 K 9% 5 S A} & 2%
WZHEE BRI/ EE A (admissibility ) - J& & 17 = 38 4+ 47 3
A DEREBELALREHNERER "o#E K, (fit) - FHE
W ERERLATH N EAERNETY  ORFX L AR EHH
REAME Pl TR HERBNEXmE - Bk 8 FIlRH
Y OREEATAGHNAYNET  SRBZAEN T RFW
¥, (good grounds) - WA A ZEH " HRXES £ THE
bk s S RM R R E AR Y LEE R AT
Pt Vs RLAFETREFERHEANT AR - % E

Pharmaceuticals, Inc.= #=[X kL f, ST R S A IR ] R f, Bk Kl i 1?; N
Bendectin (H{H+ ] o BEE (4 1 U 3P0 0 3 20 0R0 R DRI R POVESER o IR ELEE
'Flf'l FiFr 24 I'EF'UEJ' i?ﬁ% FrFe o %‘-’f’”ﬁﬂ“i xﬁ’?’y ’FLF“', L R ANRLE ) =
b e W HIE B SRS R AP T 5 i A
B%ﬁ}’d??il%& (U.S. Food and Drug Administration, FDA ) f’ﬁﬁ%ﬁgjl,‘”ﬁfﬁ}fﬁl |
r?}?}iﬁ%ff”i o By EF ]?i t@’?lfl VY FET Sk 57 0 SRR AT T ﬁﬁg‘, ?q
17 58 PUR] S R o B S B Bendectin BUR] 2 5 Bl S B RO
e o FI'YLFH* = S J,Ej;fﬁ'}:ﬁji %‘:%Fé[ o P F— 4&# <2, ( general
acceptance ) Mg ¥E Pﬂﬂ*“ﬁ/‘(%ﬂif{ ‘%TF‘#J?%FZ%EL?[JH{ ('summary judgment )
Eﬂ?ﬁ* o 3%55551“%';'3,@_'}%3? ﬁ?’a’ﬂ?if‘ﬁj B po pLig > ]?,i LB Frye % 12
¥, ’F’Lﬁ Elfjgj; #\%‘Fél Her s SUSMTRC S 1B il s l'ﬂ@%?f/ﬁﬂiﬁﬁﬂ IF&’%} P v o]
A 5 PR P2 gk ?ﬁﬂ] ﬁi’FLijf{‘\?‘%#l EESUANE ?Lf, E!VF:"? o = ’Flf[
_PP%?[JE@'JH [ o See Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993).
42
Eggen, supra note 35, at 910.

4 .
3 Faigman, supra note 38, at 897.

44 See Daubert, 509 U.S. at 591.

48 See Fed. R. Evid. 702.

46 See Daubert, 509 U.S. at 590.
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30 A A R R B R UL AR Y o BBk i — 45 H Frye
EHy T L RBT ) AT T AR 5 P tWRule TO2FFALE - H L
B2 T Frye R 42 8% ; 7 DU #535 95 7% & B Rule 702 4 fE8 -
BEHNEETRBETANERATRXY® % OTHR R
(testability ) ~ Q)FF R H M F 48 b F £ F 4% (peer-review )
= /A B % %k (publication ) ~ QB % ¥ 8 77 7 1Y #8 72 & ( error
rate ) - @R FEH M B KM L REZE ( generl
acceptance ) o

7 Daubert £ F7 fE th i R AR HHATMBR - KEFHH K
B R B 244 (William Rehnquist) Ff 42 H & 3 9 15~ 34
TRHEREFHEY  WREKEREETRE T LHBSR
(amateur scientist) = B°0 + FL 7% 97 38 %, s FEL ¢ B [ 55 ] 0 42 LAY
BEREpHaAY o R - AHEEELEFETES T AL
(relevance ) > B A H T 4, (reliability ) 52, HFrye % & Ft

47 Faigman, supra note 38, at 903.

48 Eggen, supra note 35, at 921.

49 Faigman, supra note 38, at 905.

50 Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 600-01 (Rehnquist, C.J.,
concurring in part and dissenting in part).

51 Id. at 597. (“We recognize that, in practice, a gatekeeping role for the judge, no
matter how flexible, inevitably on occasion will prevent the jury from learning of
authentic insights and innovations. That, nevertheless, is the balance that is struck
by Rules of Evidence designed not for the exhaustive search for cosmic

5 understanding but for the particularized resolution of legal disputes.”)

Id. at 588. (“That the Frye test was displaced by the Rules of Evidence does not
mean, however, that the Rules themselves place no limits on the admissibility of
purportedly scientific evidence. Nor is the trial judge disabled from screening such
evidence. To the contrary, under the Rules the trial judge must ensure that any and

all scientific testimony or evidence admitted is not only relevant, but reliable.”)
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A% ] 6 B A 2 vk A 6 ST A5 SRR O o B L L 0 OB A S A
%00 R AT MR — £ 3 o — JL L= 4F A 3k Daubert | 3,
%A% o T #P 5 & 7 R E — JU L & 4 General Electric Company v.
Joiner £¥ % FEEN AT RAALHE W R R mEEE - S
L REIEA L ER ; % L& — LA 8 Kumho Tire
Company v. Carmichael £>° ¥ Daubert | 3t Bl #E K TR S H ¥ |
2 BERETRE— AR BEAEROEERNETAY
TpmEE P W — R RIER UBEHH =W H (Daubert
trilogy ) *" o (H/EE E AR o 5 Bk R PT IR 0 T A0 R R 0 gk
Tih A 78 LB S — AR A A ELH AR A ER AL Z AN
S I 3 48 % 4T 2 SFDauberti | E Bl £ 50 EEM AR T K —
BHRAk—HENLENE S H AT AR LEAM Y Y
% i

RATH T 40 - BT RS T A BB - EEREE S
BALERA  BERHSEHE I NEURERNEELE M OHME
EETMHHELHBEREY  TEL2ANEEZENSEHE LN
i o

53

Id.

o4 See General Electric Co. v. Joiner, 522 U.S. 136 (1997).

% See Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999).

%6 Faigman, supra note 38, at 918.

>7 Id. at 910.

O PR paRFr » B BEATO0 (X ) 14{HIIHR P | Daubert 5 F » 11{H 345
B Fryelf|Z8EE [ » EaRIFE B?E’i"?ﬁiﬁf—]ﬁé’éﬁi > See Lloyd C. Peeples III et al.,
Exculpatory Polygraphs in the Courtroom: How the Truth May Not Set You Free,

5 28 CuMB. L. REV. 77, 86-87 (1997-1998).

Emily Hammond Meazell, Super Deference, the Science Obsession, and Judicial
Review as Translation of Agency Science, 109 MICH. L. REV. 733, 755 (2011).
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2. Bt ¥ ( government by government ) z % 1% 4 45 40

BT HADHASEENRE  ATHEREREY T AZEA
SLrmElEFEERES  RAMERERNETS  THAEETE%RE
Fl@mugmk  MBLEHEEAVELH TR ML - FHikH £
P AATEUR R Lo S B R R B o

—NLEOFRUKE - FEETHHRELE > LHEZERERERA
e rm HAHEABEHEE  LALFREARTENEERK
B BEEHAFLRR EZAELARRRERRR Ak
WEETE BRE T HERBIEELE - RS W EENEZE
BEE - TR MBOEE EREN AR 24 o BB —UN\Z
x F A58 & & & ( National Research Council ) A4 H =z %
BTz A sk - #2 7 & #] (Risk Assessment in the Federal
Government: Managing the Process ) 4T % & ¥ ¥ & g & J& [ 3 fil A
L& S E R AR E R £ R TR AR
AT R Ry fL o

SRT - BR AT BUM BB S R A R AL B B A Y R OR 1 T BT 4R
I ZEEHWEERBERHNEFERTHEN  EERIA
"ERE L BRMTBOAR N ERFEZF o FHib - EREETE
Daubert £ F#E L 3 7 B It R 2R EWFLT R % - FAREKL
3 WA BT 3 5R U T R JE AT BOME B AR BB B SRR AT R - TR
TR A E R R BRI A 2 B 2RE  FERATRF
SREF o R P JEE R W AN SRR R P Rule TO2M FEELE o b—F K

60 See, e.g., § 121r Clean Air Act, 42 U.S.C. § 7401 et seq. (1970); § 5, 6 Toxic

Substances Control Act, 15. U.S.C. § 2601 et seq. (1976).

o1 THEODORE S. GLICKMAN & MICHAEL GOUGH, READING IN RIsK 161 (5th ed. 2004).

62
NATIONAL RESEARCH COUNCIL, RISK ASSESSMENT IN THE FEDERAL GOVERNMENT:

MANAGING THE PROCESS 3 (1983).
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BARNRBE R 2EE LR N ERE  THERNERELR
RAT B Hl oy ik R uﬁﬁﬁ—i"*&%l%‘ﬁﬁﬁa‘? HemtE bz s "TH
%% %1, (Regulatory Daubert) * o ¥ #ih— R #3025  #
Daubert | X 7% | ~ A WATBA R KE EEFE 8B HHNE
AT E] 7k % VT A e AR AR ) IE#E AL S (good science ) - i fF ik
EEEFALS BB AR LR R AREEEEES &
WBUEEE - F AR E RN AT BOR KA A LR
LV SE M A B e R R (F A A AR 0 AR B EURF AR W AR
#% ( default assumptions ) - Eﬁu # & (policy choices) K A& T #
24 (factual uncertainties ) -+ DUF| i Bk £ 0 B 22 B A 3 0 B 5 22
EFERT ATRHWER L L HEE 5% 7% % FDaubert
AR E R R A A RN IR E e P RATBARETESE
MAEE HPFHWEAEARAES KHITBEERNEE - TH &5
M= SRR R B R AR A S R

63 David E. Bernstein, What to Do About Federal Agency Science: Some Doubts
About Regulatory Daubert,22 GEO. MASON L. REV. 549, 551 (2015).

64 Meazell, supra note 59, at 753.

65 Id. at 754.

66 Alan Charles Raul & Julie Zampa Dwyer, “Regulatory Daubert”: A Proposal to
Enhance Judicial Review of Agency Science by Incorporating Daubert Principles
into Administrative Law, 7 L. & CONTEMP. PROBS. 44, 48 (2003).

67 Meazell, supra note 59, at 753.

68 1d. at 754.

69

See, e.g., Lobsters, Inc. v. Evans, 346 F. Supp. 2d 340, 344 (D. Mass. 2004)
(“Daubert and its progeny interpret the Federal Rules of Evidence, however, and
the federal rules of evidence [sic] do not apply to NOAA hearings.”); Stewart v.
Potts, 996 F. Supp. 668, 678 n.8 (S.D. Tex. 1998) (“It does not apply to APA
review of agency action.... The agency in this case is the factfinder, and the Court

must give a high degree of deference to its expertise.”). Another explanation stems
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BELZHERTXFRBEFETHAR  ERE S RE#A
WEAACERERBEENAEERNERRE  EA 00— &
i 0] 5 5 B 3% (Federal Data Quality Act) ERBTEHRAE
MBREN  CHRZERBEONETARER  —EBERETBRT TH
BEEHL, WELT Mot THAREHL, NIRRT YE
THENER  FABEFNBENEETECXEBELEENY
g7 MR LEARGEHBENRRE A ERE T HBEREE
ERSEMZEALREAR - EERERTGEIRARBRESZ 2
HG UM ZEE B ERETRE AR UNEERAR K ZAT
BUE § 5 R AT AT BT - DUBRGE BB LA i AT BUE ) BUR 1 B R B
BIFENH o

B —NEOF N - £ BATEME B B 16 5 5 2 0 KRR
REWEARFERER  fln—tOFEFZ A% (The Clean
Air Act, CAA) ~ — Lt =F #F k% (The Clean Water Act,
CWA) RK— Lt =ZF#MEE WAL EZE (The Endangered Species
Act, ESA) % - JLBF L iy 30 o — 7 4 BE R A 4 s AL e HE AR SR 0
FlEE - FARTATHAZBETRAOEA - flin - BFEREE
KBAEREFZEREEFE AR A — S FFFaE - Fit -
— R AR ERMBEGRANGNT XRRAEHANEES

from separation-of-powers values. See, e.g., Sierra Club v. Marita, 46 F.3d 606,
622 (7th Cir. 1995) (“While such a proposal might assure better documentation of
an agency’s scientific decisions, we think that forcing an agency to make such a
showing as a general rule is intrusive, undeferential, and not required.”). [i| ]
%ﬁﬁjf&'l ) [ﬁjﬁﬂ*?ﬁﬁﬁﬁE‘JDaubert‘?EﬂE;f‘?iit » see Claire R. Kelly, The Dangers of
Daubert Creep in the Regulatory Realm, 14 J.L. & POL’Y 165, 187-89 (2006).
Wendy E. Wagner, Importing Daubert to Administrative Agencies Through the
Information Quality Act, 12 J.L. & POL. 589, 590-91 (2005).

PEEL, supra note 4, at 123.

70

71
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B DA TEERAETREEA S BTHENEETEHNE - &
i B AR A b —TE B R R B A A ) - 3 (R AT B B R
HANLRBRBEEERERGERBEZF NOFREMEHR
B A I B A T B A B A B - 30 T Sk M T ZE 4R BB B R
WA L EEA e R B ER R

Bk FEESHBUE EWETHRE THER - E=00—4
Z_0O0O/)NFMH - Ifif (George W. Bush) BUfF £%R/ U " T HH
2 B ALK £ E (environmental fad) ™ B T RA
#| , (anti-regulatory ) B % - 75 BV DLk 3 o fe 5 B AL IR 46 ) 4
Moo EHBERBRFRENHSTIERETER LT 2B - A
EE RS EH B R RE - —OOZF+ = ARG LEESE
Tt R B B G R T 3,500 B I 4 54,000
A RTHRE RSN TTeRBEARELE,  LEE4
ENGWEH  FAHLU TEERTAHE  WEHERATHES
BEFZERBAG TR s ERRELE R EL Y2
¥ ONGER RO EAR RS BNREHREHEA T ALFHERKS
B WAMAHGETH .  RBEEEY ENELEER

2 Sheila Jasanoff, Between Risk and Precaution—Reassessing the Future of GM

Crops, 3 J. RISK RES. 277, 278 (2000).

& PEEL, supra note 4, at 119.

& George W. Bush, Remarks to the Environmental Youth Award Winners, THE
AMERICAN PRESIDENCY PROJECT (Apr. 24, 2001), available at https://georgewbush-
whitehouse.archives.gov/news/releases/2004/04/20040422-7.html (lated visited: 2018.
11.27).

s Thomas O. McGarity, Our Science is Sound Science and Their Science is Junk

Science: Science-Based Strategies for Avoiding Accountability and Responsibility
for Risk-Producing Products and Activities, 52 U. KAN. L. REV. 897, 900 (2004).
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#Wik 2 E (Kyoto Protocol ) ™ o [H ¥ J& 4 | e 37 A 5 b W 5 5 8%
AT EETMREREABHELY SEEWTARE - Hib G4
B —HE LB RN EHB RN EIRIH S ROENLE £
HESRABBERBENLAE (AmEEKELS) o BFF
HEMTERET  WREEZENFEREEETEERETR
HEEREEABERRGEENARER L EHABEE WY
WoEERBTASER P I RMME  TRABEEERSE
E’JI—EJSO
BEERRFE—OONEE LML - £EBFHE 7 HER
FERBUR T WA SR THAZ SRR BAENAY
FEF SETHALREB TN - BEL— BRSNS
HERRFER BEFELRUILAE T REHS, WEHER o
WEEREAEESHERANBESFERN  MEFHNEELE
EEREHNE AR GARE - TA S E R BAH A
Ao BEMEERA  ERAIF A KB A EEEY
DRAE R LA EA AR AR RENEE LW ER
EA BHEEEHBRENAREETHZNBEREE
HZO—~EEHE )% (Donald Trump) %% % - % HKHERH
FEASHEE Sk Fo B BB - B RT3 R R U A R0 8 AR B i A
BEAMM - ATMHAFASENNLEANARSEHM HOE
BABEBH AWABASH S ABAL  DITE KSR AR
EHRWTELE  AELEERHSHARAR LEEEMZEKR

76 PEEL, supra note 4, at 126-27.

v Id. at 116-17.

8 Id. at 124. See also Holly Doremus, Scientific and Political Integrity in

Environmental Policy, 86 TEX. L. REv. 1602, 1635 (2008).

& PEEL, supra note 4, at 128.
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THEE DRI DBEMMT AR LE T HELHTAEEY - i
I SENN B RAB RO HER L FEERNEAT AT EH B
FHEELAUESERY c PRMWEREHT R LR EELN
"X &%, (de-regulation) B{K £ 5k B AL - T & AR 2B AT (F
BRI R E AR EENERBUR A o S - B TR R
2B B AT & T 1) PR R R AR A L SR D R B BUR IR A6 R o

AT e - & B E] Bk RAT B BB B SRR iy E i R
"B EEH , (science-based ) Wy BT EAE o B EEA LT
T U T A R AR R DL R AP A% = i I F H ry Daubert X 8 2
ETERABEAENZENE  WHEAABRETH RN EE
BT EARRENAEEENEFEEATELEANEESE (HE
FEERE) o R > AREBEBUGEATBMEWEZEER 2 - 2Bk
HITATBREERNBERELERAEERNTHRENEEZESE - 2
W—HEZFRNABHRS T HEEEATE LT %2 AR
KO HEARE  THARARGBHEAZER - 9 AREZERSE
REAFRHZENTHEEE FEMPNREEBELSEZESIERZT S
ERE R % " BUsb RS ) (politicized science ) - A F fm B A
BRE LA —ENERRGBERE  EMFEHEZERNENE
FEB > THRETBARRT 5 AL EM -

80 Emily Atkin, Trump Wants to Cut Science Research. Here’s How It Improves Your

Everyday Life, NEW REPUBLIC (Apr. 21, 2017), available at https://newrepublic.com/
article/142171/trump-wants-cut-science-research-heres-improves-everyday-life (last
visited: 2018.11.27).

Sy Mukherjee, Trump Is Slashing FDA Rules. Why Isn’t Big Pharma Excited?,
FORTUNE (Mar. 28, 2017), available at http://fortune.com/2017/03/28/trump-fda-
regulations-drug-policy/ (last visited: 2018.11.27).

81
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ORERE (i - JEFI{ERIEE N

HEXBEEAERBSEEREETBARZ MK - BEHFEER
B e R E 2B SR EN  BRAETHI - REE S
BERXBARNEER  BHRHRAGTEERAGEZ T E  ZFE
ERERFHHA o A—ANLOFREH > AR T ENB EZE
EEESH > WARRAEFF LA MEHE—EERRLL2EMH
FRRAHER T2 WEEAGELR BB L EWTOFR R+
B RETEHEZRERRTME - AX T TREFAEBERET - F
BRARZ2ERFBEHENEESE  RE_OO0_FBMNHeRA
European Parliament & Council Regulation 178/2002 ( ff%178/2002
#Al) - XFEEL B —#X & % 3% ( European General Food Law,
GFL) o (FAMBAERA 1y LA A8 - REFE LT BONH & &4
RER— AR RERWAEE 2RI HERBEFTHNTARE
HATYUEH  LUMHEGWNREEFERRNZS  REREE H
BE B SR RFE B R - LW R FEECE N R0y A& & fr
B2 .

BB — AR B R R EE R A - R DA
EHBEANERURSHEAER LRGSO KA —REREEE
H=KEA - o5l AL %5 R R (scientific basis) * - 78 7 & A1
( precautionary principle ) B oL E Al ( principle of
transparency ) °° ¢ %%+ AR EFBRALRAREEN R

82 EUrR. COMM’N, available at https://ec.europa.eu/food/safety/general food law _en

(last visited: 2017.03.04).

8 See European Parliament & Council Regulation 178/2002, art. 6.

84
85

See European Parliament & Council Regulation 178/2002, art. 7.
See European Parliament & Council Regulation 178/2002, arts. 9 & 10.
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B RERRAT R E - SAEREATAHA S LR
(best available science ) £ - # F L ~ BEEH K FZHAE T & %E
B EH  EREFRARTELTHINLAALEAT 2T
Bergehmsegmn®  ErRARET —ELTHEEA
B4 B (R T o ﬁ%ﬁ%%ﬁ%%%ﬁ%ﬂ BEWTE - TkE
ERLFA o — ANOEMRDLE - B IR R A R B A
ot B %é%%lﬁﬁga% GGy S A
FAEGHEEIFE IR RN LEL  H— A AOFREEAE
W EHEEY c mam e BN ER LR - BLERIHE
WEBERECTUESHES P AARTED - Rk - EABAH
REHHAESE Y MmlEx RSB RRENE B
%@ﬁ~ﬁ%m&+ﬁiﬁﬁ%%ﬁ%’ﬁi%@%7FQ%J&
B MEFREAY R EEE  FERETRRERE
ﬁ%%%%?%ﬁﬁﬁﬂmﬁ%ﬁi & Jo VB 7 B R % G )
TSRS A REATA B H (public consultation ) - LR g 4 A 4 1
EHGEABRED SRR EH ENBeY RE LR W= KR
Al - BRE — AR - — W WTO/SPSHy 5 - UM 35 ATk AL 4
BT R ABCE W E BRI - AT R AR LRy
TREFNERLE  TETEARSEFARARGBREY R

86
87
88

See European Parliament & Council Regulation 178/2002, art. 6(2).

See European Parliament & Council Regulation 178/2002, art. 7(1).

David Vogel, The Hare and the Tortoise Revisited: The New Politics of Consumer
and Environmental Regulation in Europe, 33 BRIT. J. POL. ScI. 557, 557 (2003).
PEEL, supra note 4, at 133.

RAYMOND O’ROURKE, EUROPEAN FOOD LAW 25 (3rd ed. 2005).

See European Parliament & Council Regulation 178/2002, arts. 9 & 10.

O’ROURKE, supra note 90, at 27.

89
90
91
92
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BETE  FHESRENRCTHAARY  TEEEHBLRA
;ﬁéﬁ Fﬁﬁ °

B — i % R B S DR i s R o R ST £ T 1F B
REHERREESBER  GEBREARTECHME  MEEAE
OO F ML BN B R %42 K (European Food Safety Authority,
EFSA) @ HXFHEBGRAN R LEMEL BT  EHMEL
BHSERIHEHRERBLERY  UABE AR A EE R
BANGRT A E RSB ARG R ke DR HE
WARZZAW G - 852 RY X H FEFSAMA L E 7 A
HEEIWHES  BMERREZREELERY M REHS
BELIWESX FTHRLIEAHAEEAPEND - THRTERAN
WENAS  KEREEENA_OONERE AR EGREUR
B My 12 B B 48 FUS82/2004 1, AP T T TEE A S EBRE , (EU
reference laboratory, EU-RL) » TEAHALLEE G H AR AH
# o EHHARGBREFAENES R EEREE T AL

‘ 4 97
i RARET o

93 See European Parliament & Council Regulation 178/2002, arts. 22, 23. bI[L# il

ﬁ’ﬁﬁi%%f%@%?ﬁ%%??ﬁv@:ﬁﬁ?%@é%ﬂﬁ&ﬁ,
Fld6l ™ > 20118 114] -

o Id. art. 6(3).

% Citlali Pintado, A Taxanomy of EFSA’s Scientific Outputs, in FOUNDATIONS OF EU
FooD LAW & PoLICY: TEN YEARS OF THE EUROPEAN FOOD SAFETY AUTHORITY. 41-
42 (Alberto Alemanno & Simone Gabbi eds., 2014).

% Regulation (EC) No 882/2004 of the European Parliament and of the Council of 29

April 2004 on official controls performed to ensure the verification of compliance

with feed and food law, animal health and animal welfare rules.

Fgf pLiit T - [ A Fﬁ#[%? ﬁjﬂ@ S B 41 S F[ijfflﬁqu, STRER B

ik 44%#{% » F11182-1188 » 20155 11%] o

97

-
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MR ST R R R R BRI R - BB T S R
AR THBENHSHRES  AELCEARENELEL A
EHBZEES BUAR-_O—LFELATZHEA R IALE M
#| ( Scientific Advice Mechanism, SAM ) %, T E| T A B AH
H)% M5 /N4L (High Level Group) R E R - £ X EEH A E Y
HECHRUB T AL EHBARES KL (A TAER RS
KRB EABEGTFRA ) MEARHSEHES PR SN
BOBBASABERELEMEELEEWELEGR  EA SRS
THEE UHEEELSARLEETHHRE L LB ERRE
e o BT AT A S R R IR T
A2 R (Chief Science Adviser, CSA ) £ 3 4 3 % £ CSA M 4
B R EEN AR T A A RAREE R B
B - b S B S R T M E A%

98
EUR. COMM’N, STRENGTHENING EVIDENCE BASED POLICY MAKING THROUGH

SCIENTIFIC ADVICE: REVIEWING EXISTING PRACTICE AND SETTING UP A EUROPEAN
SCIENCE ADVICE MECHANISM 3-5 (2015), available at https://ec.europa.eu/research/
sam/pdf/strengthening_evidence based policy making.pdf (last visited: 2018.11.
27).

EUR. COMM’N, available at https://ec.europa.cu/research/sam/index.cfm?pg=about
(last visited: 2017.03.04).

100 EUR. COMM’N, supra note 98, at 16.

101 See Michele Catanzaro, Is Europe to Enjoy Science Advice or Camel Design?,

99

EURO SCIENTISTS (May 20, 2015), available at http://www.euroscientist.com/is-
europe-to-enjoy-science-advice-or-camel-design/ (last visited: 2018.11.27).

102 See, e.g., Alberto Alemanno, What Role for a Chief Scientist in the European Union
System of Scientific Advice?, 3 EUR. J. RISk REG. 1, 15 (2014), available at
https://poseidon01.ssrn.com/delivery.php?ID=736013002124026098097076014024
1030060490710080340540340760861260761130310141021050110280390281190
5202205107610309000108307701104003806806201912010308810006402411309

1026038006114094119090030025100092115117005103127119016064075065123
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MpnTiam - FHEEEEREE LW RS HBE N EE - AT
HAWXBERXANBRERSE HNEEEBNMNELPEZAEE MW
R BBMERNGT > BMEER > B R BEABORRARAHE
RAWESENE  LTHEAHRENEARENEEET RHNEE T H
R AEAMTHEREETBAR LT ROME o B K%
ST AR E R A SEERA > RERAREF R R
HEFEMARLER  TXEKABELERRZ2BETFEHH®
BRI R o

Vg

F RIZERRREEZE0IENEREXR
— ~ EARIERER T IR Z 5T

B A A A A A B R P B AR R A B PR AR S5 AT B
MABMRRERETEZRAE N ZREAM - EHRABE EEEHE
# kK A B ( decision stake ) BUK 0y sk R 0 W &K A &R A&
(applied science ) = & 2 ¥ 353 (professional consulting) £ #Hf %
o PR AR A B R IE Y % R (normal science ) 1 -
EEEFASCEME  BFE  BHTEWER  AE21L EHFFL
EPRELEEEB L AEGEA BN R REREREZE EN - I
EREA AN e B EERE N TS BUEERLR
BEMME R ZERETHBEL AN  REEANEREE
5 S AT O] A A B R R e 7 — o B3 TS AR R A R SR T ik Y B A e —
SERFZ  RE—BEERNITHAZHEEENE  LE2FXBLAH

119092092090126127&EXT=pdf (last visited: 2018.11.27).

103 Silvio O. Funtowicz & Jerome R. Ravetz, Uncertainty, Complexity and Post-

Normal Science, 13 ENVTL. TOXICOLOGY & CHEMISTRY 1881, 1882 (1994).
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"% % % F 2, (post-normal science) '°* o 7L 4k ¥ L H 2R
Tak % (uncertainty ) EHALBEAMBN  HHLWEXTHE
ERORBENARGARETENER MERAAALHEET
B EEE SN RRE KRS E S

ITEOR I R E R R AN A Y R
W iR IE T2 #E % (under determinative ) W% F K B T8 &
Voo TS B R R - R B R R o EULAE TR
#| M a3 , (bounded rationality ) BIEIL T - B | E R 447
FAURAEEREBERTARERGFRT A - B8 LEBENF R
BEME T MR EA  DHRER TR BESNTET R
DERBERMEE: UR2EEBH TR BABYE HE FZ
MAESEEREZHERANE  GRALEE  IRBEHRNH
EEREMEEHMEAEE S AT W TR R AL ERS
RHEHAWBTER  FABELE—BRELK - UEEK
RERAR  ERMIHNERTHELRANSEIBNES AL
WEE B MEREE L R T AR E &R B K (social
amplification of risk) "% o ZE L FEE LT - 25 48 34 4% B JE 44 58 Ao

104 Id. at 1884.

105 See generally PAUL CAIRNEY, THE POLITICS OF EVIDENCE-BASED POLICY MAKING
(2016).

106 _, . o e e — ST
SR W S PO LS VR L2 R RIS FslE - B

T A %Eﬂﬁ?ﬂ ) ﬂﬁ'?*ﬁ@f?ﬁﬁ Wﬁ??ﬁ ’ Fﬁ?@ﬁ":’?ﬁ[ﬂ[ﬁfﬁf MSES 7
2 P T TR | (ripple effects) o Eﬁlﬁ%ﬁjﬂﬁiﬁ%&i{@‘ g LY
RS BRI PO R JE R G S (0 (amplification ) FYRLIE [
(attenuation ) [UFf » FRLE fa gy (Fiipp O Y20 E ~ > F PR 2w
*UE[@"PE ) ﬁfééiﬁ@%@?*ﬁlfﬁfﬁn%@ o HPHF > RSN TR L FER
@‘Bﬁ?ﬁi’ : ﬁgﬁgl‘[ﬁ?‘%ﬁ f%’%’ﬁﬁéﬁfﬁif’gﬁ[ﬁﬂfﬁCﬁ“f‘ﬁa?ﬁiﬁ} O SR e R e Y
BEnes o F.;l’é??, Dk Q’E‘?ﬁ‘%ﬁﬁ[é‘%%ﬁ 0 5241 > FI117 > 20145 12F] »
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HERRAHZATHRREEEWER T sEETREBK
BT s MR B eRf EMERBRNEERERK -

HIAEHM R R TERBE, N T REEEE, mEBTD
AT HNE S B2 LN T ERER AL eRERATER
Wb o Fibh - XABAEREHEZEIRZRNAER—EEHREFREZ
it URTHEEmEBNERER  DRAR LGP TEH
MEHL—FREEFNEEKERN  LTREZASZE (lay
participation ) ¢ 3 % KA o

= BREEEIE CEEE

BHBEFRAEL AABNERRATENRENARTT &
BEEEARELERTA - — KRR BEUEE W AR & EEH
WWEF] EMMAHEEFLEAT R FE B - FESEAT
BRTRENRA Ao B RS M —RF&Ezs "2
S R TAREERNE ) o RS BEEEE AT e AEH
BHHEE TELALBEAWEENN "HEAEL ) (had
science ) ~ A AW " HFHE , (medium science) KAt g F
Sty TR (soft science) ; whsh - T MABERRAE 4 % IE R
(forms ) s # fif (technical ) $i K # (popular) % /M K5l - &
LEFEEEENRN Y  DEHERFEMEANREZRRZ I RE
EwERKER -

R REREEBRENERE - THLEKRFZH TR HE -
WERATET  AwmEREAEIHAEEIRNERELRANE - BH&
EGRETHREMAREEARESE  ERAXWEE - HEZEE
DEATHEASZMLERE  BoBEE "FEHE, TEAEHNARE

107 Michael Shermer, The Really Hard Science, 297 SCI. AM. 44, 44 (2007).
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TRAMH THE, B AREHE LG AEEEETH
EAEZAHME  BH RSN " B/, (self-deception) "% -
o MABEERNAREEATAERN T HH A
(insiders) &4 > W EZ B —H KA E " 43 A 4 (outsiders ) &
BERAR - A RE AR E SR BT R 5 R AR
EAEM - AT HEEANREREBABERL - EE 28 AR
HEHHTENE  EWSd T REHREARL o

WEEREE  2EREANE RN AEERFASHRTEL
BHSERENER - £EA 5 Frye X FEAERBUEBE &
T AT R A SR B A T Daubert % B B T % I
HEBEAML TREHES B THHS, c REERIL—EE
TR RS F— BEANAENR - BILIER
EEZ B HAER AEBBEHE EH THYw, B
BREGRBER o AT - WHREHEARTH T THEHH
2R T EEE, WEE h—BERRHERITERLERT
TEE MAREME XL B HAREHANERTLE
THARGE  SEEZERBIEME AR TR R

B HEREHERARBLE RN ERERTHRE o
PAFMC Chemical SPRL and Arysta Lifesciences SAS v. EFSAx M %

108 Steve Fuller, Playing Without a Full Deck: Scientific Realism and the Cognitive
Limits of Legal Theory, 97 YALE L.J. 549, 554 (1988).

109 Id. at 553-54; see also DONALD DAVIDSON, INQUIRIES INTO TRUTH AND
INTERPRETATION 184-98 (1984); HILARY PUTNAM, MEANING AND THE MORAL
SCIENCES 18-33 (1978).

10 Michael S. Jacobs, Testing the Assumptions Underlying the Debate About Scientific
Evidence: A Closer Look at Juror “Incompetence” and Scientific “Objectivity”, 25
CoNN. L. REv. 1083, 1098 (1993).

m See Case T-311/2006 FMC Chemical SPRL and Arysta Lifesciences SAS v. EFSA
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7 - JR4EFMC SPRLA G AU AL R Bl BEE R EALENG » H#
Arysta LifeSciences /A &] — [F] [r] X 21 $h &= & AH Bl M 4% o 3% 50 B X
(carbofuran ) & 3 il b s B 2 {# Al #F 7] - EFSAm B A # Z & %
T—mAEERL  ERTEARARZEZ2URFEFERTAMER S
Bowiiley  BEAYREY BBEFAYTRELETRDE
B ST JE A LB BN AL S B o Lh R B 1E B AR B R BT ) R
BB hWRATREELTRIEAREER - 1 ZeBEN T HE
M &R - JREFMC SPRL/A & B LLEFSA % # 4 - 3 5% i FT 488 Bk
— TRz TR

& TREFSAFTFH B ZER KA LA M A A KT
Mo HRZeRE R ARAERLFTRENBEER  BE#HZ e
BEEFSANH 2 E R T &k mmE - e et e AR REE
RIEEZFHF AhHZCEFT LLFAETFEFSANER » £EER
HEFSAy "HEEE ), - BERAZM AR T  REKAEE
{4 %7 ( Treaty on the Functioning of the European Union, TFEU ) %
26354, 2 11 - B EFSA JF 1F i 5 4k R 5 T (£ 2 R K B A2 o L
ANBEFEE  HLEMFEAREERTL R EERLEEHE
BEHTAEFAEE Y AT REWERTOBEEASE
VT AE A IR AL AR SL B o B A R R B B R E AT B R R
EMMTEARF BEEARITECTEE "HBERE, (pure
science ) - T ] 4G [l S B0 B & B AT A B B BRI 190 B TF R 2R
SFREABZHARRE  EZTRZEHERARNE & o

[2008] ECR 11-88.
ALBERTO ALEMANNO & SIMONE GABBI, FOUNDATIONS OF EU FooD LAW AND
PoLicY: TEN YEARS OF THE EUROPEAN FOOD SAFETY AUTHORITY 225 (2014).

13 See Treaty on the Functioning of the European Union, art. 236, Oct. 26, 2012.

14 ALEMANNO & GABBI, supra note 112, at 225.
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=~ BEAHEENE K

—AROFERUN - S BBLHREREHL BN ERLER
B BB URBIMRIRS  ERABRREANAR T ELS
SRS et I BEEL T HLHEETRE
WAL FRALHLRM A THE, (paradigm) 0o &
i BHAERIET S A - B PO E L
RERBAFEAWBEIBAHLE S o TRRAEE ZHLNH
Lhd o BEWBEGATRANERETTSHRES  TRNER
BEAZTE X HHHE  EHR S BARFNE R TR ET
3 B — 18 BT 4 o

kBl BEUNHSEEET  HERITREEN
B ZH T HRREN AR EHGERR LN REREES
BT L E B R AR - B L R B R R T
Vo A7 R L) B B B B A B R A B BT P AT A A
HWTHENEE  fEd4aEHR"

O A HEE (conceptual uncertainty )

MAEANGHFAAZNATEEZR A WEE (variable ) A & B B
HHA EW M R B E LR R RS - F A A R B
Hed Pl URE—SWEBEEH - s HEAERRELE
B WEA T HARHANER  EEHAEEZ S NBLELBEK
BEFNER MELEBRT2EARAANNEE  FHATRENEH

15 PEEL, supra note 4, at 94.

See KUHN, supra note 33, at 24.
17 Vern R. Walker, The Myth of Science as a “Neutral Arbiter” for Triggering
Precautions, 26 B.C. INT’L & Comp. L. REV. 197, 204-11 (2003).

1

-165-



36 BRiESFH 5 — B2 EM

WEHYE EEBETHEFRAEEREZNNL
OAIE7FESE ( measurement uncertainty )

FERAAE TR E AN E (reliability ) & % &
(validity) FifE - BIH 2 NH— AW EE (HE—FREMNHE
AR ErE) " hE R R (HE—H
REGRATEMANETE) P FEMERAER ARG E
FAHFREY (XH) ATEHEANEN  THSE AN EENAR
B R R BT E AT RN AR Bl E R AR
BN ARELETREENE  XRERTARCELTRF -
HE— AR EERTHERTREE T WA JUERH A
BRAEFXARETREA SN - TRGHEF X HAEOHFR
B (FREM) THEELETANER  FABRMEBIATT
REENRRLERGNE AR ERTHERBE BB S Bt
ZRMAELE T W T F#  (acceptable imprecision ) #i &
W FARERMEEE

EOBATHETE (sampling uncertainty )

WA AT EARGERATE - FE THAEAR, (FRAE
HEERAER SRR ) TR (RABENNAER) 2
Mevgm T A RAT R R FHEMELRAERBAATRE

118
EDWIN E. GHISELLI ET AL., MEASUREMENT THEORY FOR THE BEHAVIORAL SCIENCES

(1981); HERMAN J. LOETHER & DONALD G. MCTAVISH, DESCRIPTIVE AND
INFERENTIAL STATISTICS: AN INTRODUCTION 16-24 (4th ed. 1993).

o EDWARD G. CARMINES & RICHARD A. ZELLER, RELIABILITY AND VALIDITY
ASSESSMENT 11-13 (John L. Sullivan ed., 1979); GHISELLI ET AL., id. at 184, 191.

0 CARMINES & ZELLER, id. at 12-13; GHISELLI ET AL., id. at 266.

21 Walker, supra note 117, at 207-08.

11

12
1
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MGt £ o AL FOERHABA RN R AT R TREY
SR - AFE (I P-valuefd - {5 8 B M o 40 3 Sh 2 S B MR R
7 522 ol 408 % 3R A P-value i /N A 0.05 8 7 B AT 4 ET 2 b i B
(significant) %% - T bk 2 # Bh 7 % 18 % (£ (7 k30 7 40 7 th
ST R RS AR LR B R A —EEWBLEH o

OIEBITHETE ( modeling uncertainty )

MAABZRYZEARFUNT S AR ERBF - ZEH
F4n A ¥ A fg (relative risk ) o 4¢P [7] 87 A2 A ( linear regression
models ) "° o FATHLF Fr AT A B S % AL BRI R H A
FER IR E AR RBE R > MEEEZE (toxicologist) AL #
ERAEESERRFAELEAET (Fln > FHREFEFRL) HA
Y1 B RE (Blan e ) oy AR e ey 35 & JRR o 1 R T Bl oy 2 803k
TROER AN EETE TR - S8 B H TR EmE
HE - MWET#EMEUR RN EERBEEE  REEER
BEEE B T A E W X SR R E R E R B A A o

AHERRAFRTFEE ( causal uncertainty )

SRR BRI AT £y BB R TR RO & T 7R
(EEEREHTRALNEE  MARELMEE) TREALZ

122 David A. Kaye & David A. Freedman, Reference Guide on Statistics, in REFERENCE

MANUAL ON SCIENTIFIC EVIDENCE 83, 373-93 (David A. Kaye & David A.
Freedman eds., 2d ed. 2000).

Vern R. Walker, The Siren Songs of Science: Toward a Taxonomy of Scientific
Uncertainty for Decisionmakers, 23 CONN. L. REv. 567, 598-608 (1991) [hereinafter
Walker, Siren Songs]. (linear regression model); Vern R. Walker, The Concept of
Baseline Risk in Tort Litigation, 80 KY. L.J. 631, 651-62 (1992). (relative risk
model)
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BE Y B IE B b b O T B R AR N 3 S Bk 2 T I RORE R
B MAAHHEHERG AT SEAAER  fllnEEgAF
EUBZHGEAT WA AL EETRE AT
HB BUREKA  ARBIAUESH FRMEER - iR
WEFTRERATBE - HEH AT H L ARBGHE S EER
Wl AEHBRRSETEENEEN  FLE Y B TAS
WHE RS TESHERAKEE L o EWLERT &7
WMARMEE HRAETERMERPRENEANELTEELTE
EHE EEILR A T AEAE (purely scientific ) H R

WHERRN T LR UL AMA AR BERE
AR BWH R BB TR ATHEWERYE - RFTEE—FH
REPeHMEER W TR EREE  MHWEEGTREUAEE
WrHEEEE  EMEEE2MBRBSRY HERE o Eik -
BARSYREE IR SRS FALRERBE  EaRABER
BB W T EY - BEE S S e BT BT RS
2k e
VY~ AR EIELS TRIE ) RIS ¢ DU S T EE 1 L B

ST s 151

— TS WREERBERNBERE ARGz g4

B R R R A R GE e R AT AR o BB AT £ E i = (E A
R R AL > B RIRFEAE - AR A E AR R EE o A

124 JAMES A. DAVIS, THE LoGIC OF CAUSAL ORDER 25-27 (1985).

125 Walker, Siren Songs, supra note 123, 574-618 (1991). Fxﬁﬁ?ﬁ[%»%}%?ﬂ@ﬂﬂ' 1%~
ﬂ%Tﬁé@‘ﬁ%%“(wmgW)WW%ﬁﬁ’HF%%EW%’%ﬁﬁ
Fﬁjj ﬁrf’qf['@ln BEAEF@ I'Fﬁ VA }Fﬁé‘?i’ﬁﬁl SEr T @%’fﬁ’[ﬁﬁj FU I3 8551

EJE'%E!&%{, s 248 > F1149-177 > 20185 107] -
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W EE 2 DR A Rt o RS R TR AT 0 B EEAT
B R B A A TR e E AR A e W A R EBUR R
MBLEEARE - RiRERR ZEEARTEREAREEMNEALTI R
MREFWEEEAE  LELTRRRI BB RE - RAER
JER 4 At e 22 o

BRI RATRARNEERBELEMME - BHEFEEET R
mESMAEE  FHEHER RS WARTHEE  AYEHEMEE
FEAWMAL - Pl - BRARTE  SRANEBREGERZEE
(the Joint Expert Committee on Food Additives, JECFA ) Bl & & &
5] Codex 4 £ #} &% L 1y J& Fx 37 f& A BT %8 32 5% o A TWJECFAPFT 2 iy &,
PR AT AR - BN T RS R RIS O T A (R FRVE R TR R M o
JECFAM T EEH 2 T8 E - RE - S B feim o= #2 W
Elg EAmE ALY  TEREEHEFHIE (Acceptable
Daily Intake, ADI ) ; B8 Z £ Q£ B x A B ¥ R & ( Maxima
Residual Levels, MRLs ) Z &% - (EH R A A TR L $ 2 FH#
MAMEAY MECEFRZ AT ZEHWLEARE > Bl
AR IMRLs # 3 & — R H R fm 2 WS HARE - TR R
HLEARRETRE e FENREZE - BHE— KT AR HD
AR DIEZH o Wb ™ &1 MRLs# R & RE T T~ 7%
AR RGBT B RERRBR LS W BARE
THEENBERZ  FREARBREANEZERLIAZEIHA - K
BBHREHFRBOERNTE %% 4 » EFSAH N M & & #

126 Wieke Huizing Edinger, Food, Safety and the Behavioural Factor of Risk, 5 EUR. J.

RISk REG. 491, 495-96 (2014).

MARIELLE D. MASSON-MATTHEE, THE CODEX ALIMENTARIUS COMMISSION AND ITS
STANDARDS 68 (2007).

Ni, supra note 7, at 99-101.
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( Aspartame, APM ) B % B 2 — 15 "%° o

ORI BATHRT D B 2 JE Ber A

MEE#M TR BEATE®BERZ— FEARABRFLIEF
BEHRRfAGSFOELS  LABMNP 2T RETRE - E— N
ANMER—JANE  BHEMNEHALZEEE (Scientific
Committee for Food, SCF) #4T# &M% - FMATE#HE—ILIL
WERREFELARAAGENAME - EEENEET  h—BUE®K
EHAMGOK  BRENBHATRE T 222 E e fE_O—=#
ToAMFTEREY  EFSABRRR T "HAWEBHEFENE
(ADL) F &4 " LR %40 mg/kg bw/day - [F b H & 2

= Edinger, supra note 126, at 498-501.

30 Edinger, supra note 126, at footnote 90. (“Scientific Committee for Food, Minutes
of the 107th Meeting of the Scientific Committee for Food held on 12-13 June 1997
in Brussels, available at: http://europa.cu.int/comm/food/fs/sc/oldcomm?7/out13_en.
html, last accessed on 19 May 2014; Scientific Committee on Food, Opinion of 4
December 2002 holding an Update on the Safety of Aspartame,
SCF/ADD/EDUL/222/ Final, available on the internet, at: http://ec.europa.cu/food/
fs/sc/scf/out155 en.pdf, last accessed on 21 October 2014; EFSA Panel of Food
additives, flavourings, processing aids and materials in contact with food (AFC),
Opinion of 3 May 2006 related to a new long-term carcinogenicity study on
aspartame, 356 EFSA Journal (2006), at pp. 1-44; EFSA Panel on Food Additives
and Nutrient Sources added to Food, Updated opinion of 19 March 2009 on a
request from the European Commission related to the 2nd carcinogenicity study on
aspartame, taking into consideration study data submitted by the Ramazzini
Foundation in February 2009, 1015 EFSA Journal (2009), at pp. 1-18; EFSA ANS
Panel, Statement of 8 February 2011 on two recent scientific articles on the safety
of artificial sweeteners, 9(2):1996 EFSA Journal (2011); EFSA ANS Panel,
Scientific Opinion of 10 December 2013, on the re-evaluation of aspartame (E 951)
as a food additive, 11(12):3496 EFSA Journal (2013), at p. 263.”)
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B, o EE o BRAATHRBG RTINS RG2S
FONFHE TR o HHRRHATH B TR AT 8% B
REREE  REAAFREEE P RERE Y BRME T
HEATHSBEAHS LT ERRFHT  £-0——4&
EFSAZ I £ 5 i B ftA " hH R 2R EHBE | ARG
TEA B 28 45 o A3 AR 09 B - EFSAROR

TR BRI R BAT TR TR A
FIRCR 2R - AR R > o

BAREEBARR S EERERBEESEE R hER
HOB R A A H R WA AW # (Annex of the Claims
Regulation ) - (B3 fin [F] £ B B 6 & % 2 JE & () 7] AR 3t 2 % B 4F

131
S EFSA, Scientific Opinion on the re-evaluation of aspartame (E 951) as a food

additive, 11(12):3496 EFSA J. 152 (2013), available at https://efsa.onlinelibrary.
wiley.com/doi/epdf/10.2903/j.efsa.2013.3496 (last visited: 2018.11.27).

132 See Sharon P. Fowler, Ken Williams, Roy G. Resendez et al., Fueling the Obesity
Epidemic? Artificially Sweetened Beverage Use and Long-term Weight Gain, 16
OBESITY 1894, 1894-1900 (2008).

133 Qing Yang, Gain Weight by ‘Going Diet?’ Artificial Sweeteners and the
Neurobiology of Sugar Cravings, 83 YALE J. BIOLOGY & MED. 101, 104 (2010).

134 Edinger, supra note 126, at footnote 96. (“EFSA ANS Panel (EFSA Panel on Food
Additives and Nutrient Sources added to Food), Scientific Opinion on the
substantiation of health claims related to intense sweeteners and contribution to the
maintenance or achievement of a normal body weight (ID 1136, 1444, 4299),
reduction of post-prandial glycaemic responses (ID 4298), maintenance of normal
blood glucose concentrations (ID 1221, 4298), and maintenance of tooth
mineralisation by decreasing tooth demineralisation (ID 1134, 1167, 1283)
pursuant to Art. 13(1) of Regulation (EC) No 1924/2006, 9(6):2229 EFSA Journal
(2011), pp. 26, at p. 11.”)

135 Regulation (EC) No 1924/2006 of the European Parliament and of the Council of

20 December 2006 on Nutrition and Health Claims Made on Foods.
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& TR R TS WA EAEIURRE RS THEE,
SESHEAWEEWE AR EF R AL TREN - RS
GNTTHBEEAN TEA WEEBR L BET EEAEIHA
THekH (FWFHREH) FFREME o

TE P AE T B A e 20k uE - EFSAT(E384T T B30 - &
HAREEE RGBT AHR T MR RN
ABEEARREZHABGRNRITRESYE - ARAMECH Y&
MM A BINBEATEE &R

A [ O LT e 2 S 7 o 7 LB A~ LA AT A
(RIS » (ELAS B RR R ks R BT T B (L S i B R ) AR
TR F5E » BBRTHT E B e 2 M A s S 2 %0 o

ERATWIEEN % - HRER T HWHSRBE R YRR E
WUBE BT HREELEERREEATREE  EE
EFSAU s 2 RHMR B BT AR R S HA W L3945 5 % - HEFSA
EBBEZ L EERE G T ML - TEFSAKE AR TIERE LT &
LA AT o
OE &SR 2 REM RS E 2 BR

fR_E 8 it - EFSA S [T H7 B B 60 5 4 0k 37 48 1 1k M (R 5F 1
MR R —FW EARBE LA TRRBAEREA AL, W
BEMEGERLIEWNEHEST o BB EE3EFOTM &
BRANEY TRR, FEAL THEEVAEVERSE
(hazard ) R E A2 Z 89 fet , (a function of the probability of an

adverse health effect and the severity of that effect, consequential to a

hazard) - T " E , Xt A " LR R A EH T E LY (LE

136 EFSA, supra note 131, at 100.
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Bl M 3SR B PR F T T AR R BT A B R R ARE

43

(‘a biological,
chemical or physical agent in, or condition of, food or feed with the

potential to cause an adverse health effect) > o #4535 - £ B % —
2

rmEmEENZRARZ 2 AR TR URELS " FERR
W E ey  LEIMEXTRARRRERT TR TE

BEAM - £ LEMUELEELFRHHABREE—

B 78 7] &t

-

H

REET IR - AT R 2 B o B R Z R E o BT
B ECRUH LA A SR B IR R e MR R 2 B SRR A R AT AR
Mg R CEAHABRRENGEWNER]  FH
EREEN - 52

BENHLEHELETRAGETWAR - FF LUEERMMBERN A
e TRk ) FrEd e "R
H At o

ERRERMEEEETRLEAY SR E TSR NEER
EREL L R E A R R T T B A TR B

W T AT B Y PR A o BUE BN R
%

"R NERCHFR AR S - A
HR % E V8
1

4

W

&

<
Fi

LA R B
| = e wAVANGNVAN
AR E T8 T RIR 9 A 2 3 (R 1 2 B BRI 27
BB ER  RTHA T EKR, EARICHREN  BLEH

Bz ke EE
ERABCRLAMAT LT  BARATELENBL AR - F5w1T
(24th ed. 2015).

HEE  HENEEL o EERBEUMNNARTEZT  EET

R THERN LA MARATERE R R R EATHA

37 See European Parliament & Council Regulation 178/2002, art. 3(14). [=9f » %f

r@%JbF%%JmﬁiﬁawMtx%’ﬂﬁﬁgmmﬁwmmﬁﬁu
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138 Tijhuis MJ, De Jong N, Pohjola MV et al., State of the Art in Risk-Benefit Analysis:
Food and Nutrition, 50 FOOD & CHEMICAL TOXICOLOGY 5, 6 (2012).
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HEBENE TAENE, WER P o whEEKE  THEER
WERAATHE RFA L R TEERALERWERE -
FERAFLRE S ETRBEARNE S YRR EREEELD
MR T - B9 ZE o
@ #E

WAL TR ERNNRRBRAER D LLLBEENRER
B2 &% BENESENTRS S 8 R T 2B H T
BkEEER AR - ATIE SRS TR T
FERRRTETHREARGZEY.  EETRBABLRELF %
MBE - ERE A EHER  SEALEENEBREIESR
R 7 R B A B A P AR T TR T
HEREY - BEEATHS W - AT HOR B B A 2%
WAEATIMREN THEWE AR ARELEEYNER
TR MR E (food democracy ) W 4 B ARZEMGHTE - ¥
ANREBREFBEAMNAERABRNGERN £ - FHR2FA
BN FABAEIE SR A o

—~ RMREREAME

SRR R TXEHRR > FHmANEREREX
# (Big Food) By H—R\EXNAHEE  REXBTIHHE
s EHEREXES LS ALK XHHEERARZRE
T BRI TERERES EE 2BRE > ALE

139 Edinger, supra note 126, at 503.
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2™ JRGnELEE KTEAWFA  EBALRK
AEFMENEEBES  FTEARELRRE  FAARBEAE -
HR AEHZERBERD B—AEFABEARY LEL
ERNEFLEGRTEAZEARIEY  IEEEELRA
HHELZHE  EEASEHHEE  EALTHESHE 271
THEZ WA THSKBELRRARAZEHEY .

B EEEBERY  ARLEERYE  SHERERYE
R SEL0% 1 R BN B BT o &R BUR R B VLR R A E (A
M £ E2KBAEANERET 2 IR BEEWERAAKA -
FWEEETHIERERE L PEEARTRELEGA
BEHBEE DEAE LY T RE HEERTIRIEFRX
EHHWES  MERNAESERRLT EX P ELBEENE
B X HESBERERA™

ERREGEEBHBARYEHNNERT  HESHEL B
RHAERHENMEE  REESERERN  HELXHARRN
A KRR EHTRERESH  AESH ST BHRIEE S
BHEENE  RELEs BREW - ATHEHN - bREER

MO B I FYOR S A RPOR T SR B

#i s g - ?ﬁﬁ‘?ﬁ?{?‘, SRR R f?q“%’, » PECOS : http://www.pecos.
com.tw/group.html - &t B FEFTEI : 20175 SE[27F 1 ©

41 SUE BOOTH & JOHN COVENEY, FOOD DEMOCRACY 5-6 (2015).

142 Id. at 4-5; Tim Lang, Food Industrialisation and Food Power: Implications for

Food Governance, 114 GATEKEEPER SERIES 3, 7-9 (2003).

143 BooTtH & COVENEY, supra note 141, at 8; Lang, id. at 9-10; Neil Hamilton, Food

Democracy and the Future of American Values, 9 DRAKE J. AGRic. L. 9, 10, 17, 27
(2004).

BooTH & COVENEY, id. at 5, 9; Lang, id. at 13-14; Hamilton, id. at 18.

-175-



46 BRikEFH 5 — B2 EM

BEBE  AHAH  BE 25%2™ H—ALOFERF Y
M EHEMEEEENR KT ABRE, WEH RE
( democracy ) 7£ % 7B+ & B A K (demos) ¥+ # (kratos) %1
AR RERBIEEAZHENNARRACYER £ EHA
LEBFRARBNAEE - ARRE  ARURGHFARIEFY
P B AR RAEAERE k4 BE BEHAWE
B, BERA THAARBEAENTYE TGRS TEABTH
B, EBROMAAARGHETHLE "RHEBEN 8K
ERGBAM, O ARHR T4 E, T, FHEEE
B EBEH RN RIS ERE o

BREAPREIFRE BRIZANRDLLHHE HEMRER
HABAWSRE FEaR AR EEEEEE B3 BULHT
B BENEER BE b RE—PRERERAEE
BARSELHBMERR R BATAERNEE  CETE
B BEGE BANRIASEEHRY  SBRENRESR
%&147 o

REBERRE HEAFELBETREARIAZ A
EEA HBHBER RETRAMEETEUESAE—ZEHZ
REAHRLERBER  2EESFARL R EHT
BEEO¥AETHEIRENRA EBHRBL  AEBAGE

145 .
Neva Hassanein, Practicing Food Democracy: A Pragmatic Politics of Transformation,
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(last visited: 2018.11.27).

° 21 U.S.C. §§ 301-399a.

80 21 U.S.C. §§ 601-695.

181 21 U.S.C. §§ 451-472.
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184 U.S. Food and Drug Administration, Risk Analysis at FDA: Food Safety (Nov. 28,
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215 pieL, supra note 4, at 340-41, 361-63.

216 Nelson, Andow & BankerGuest, supra note 171, at 742.
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MR E Y SR EORER  BRERAENI  TERFFREE
TRAEMNRMEE - BITAH  BHZ AR o

ZOOZFEFSARLAZR - B AARSETE » HT T @
W EAT BT €3k (Technical Meeting) ~ 72 B 7 43k £ B 2% F
FIEATHI A A 557 (public consultation ) - VLK & 45 5% 3 3 3K oy A
Z B 1% A75#%F & (Stakeholder Consultative Platform ) % % & #
BP0 DT AR e ROR Res 3% 0 A G| - 3R HEFSAE B 3%
AANRSBHEZER o

(DT %

EFSAEEATHMG R  FHAARFREFTENE S TWHE
TN - gRBEmNe®R - flin—O—OFmF - LRV RENE

217 Marion Dreyer & Ortwin Renn, EFSA Stakeholder and Public Involvement Policy
and Practice: A Risk Governance Perspective, in FOUNDATION OF EU FooD LAw
AND PoLICY: TEN YEARS OF THE EUROPEAN FOOD SAFETY AUTHORITY 171, 171-74
(Alberto Alemanno & Simone Gabbi eds., 2014).

218 1d. at 175-76.

219 f/[lﬁ']ﬁﬁ ~ Y OFTTE 5 see O’ROURKE, supra note 90, at 27.

Dreyer & Renn, supra note 217, at 179.
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B ERTARER S LR ENE® O AEHHEHERE
fEW#E™  —O—~EREER ARETEHHYRE TP
Y K A i B % /N4 (Panel on Additives and Products or Substances
used in Animal Feed, FEEDAP ) Fi# % 2 5 5°°% % - BB H 4 &
Tk o

NZO—OF EHRHFE P LR AP - EFSALEATH I ZH
B BEBEIBULAKEBHMUM  NEEX  RERK
P REA R IEE TR BE e 5 S 1SEME B8 RS
EX > RALTHETHR  HE& eRRETERE  HHELY
REZELEAM - LRAREFSAEM AT FERENBEETH - &
HhiER 1% EFSATEME LW ARFER  RA—FEAN  EAAE
AR ER o 9220 EE F - 631 LA 2 2 R 2 E R 5] AEFSA
REEE - ABALIHBEGRKEE  HENBMKORARREE
PR %48 tH EFSATHHE 46 18] T K % 2 -

@R F e E D

EFSA #% 3 — 44 & F = ( “Public Consultation” web-based
Window, PCW ) - BB AL & R K EHE LR X T wmEF T HHEE
oo W PCWHRZ KB KBRS - L ERFwmASFE LR

221 EFSA, Outcome of the Stakeholders and Public consultation on the practice of

harvesting feathers from live geese for down production, 8 EFSA J. 2 12, (2010),
available at https://www.efsa.europa.eu/efsajournal.htm (last visited: 2017.02.14).

222 EFSA and stakeholders discuss draft allergenicity guidance (Nov. 29, 2016),
available at https://www.efsa.curopa.cu/en/press/news/161129 (last visited: 2017.
02.14).

223 EFSA Info session on Applications — Feed Additives — Technical Meeting with
Stakeholders (July 14, 2016), available at https://www.efsa.curopa.cu/en/events/
event/160714 (last visited: 2017.02.14).

EFSA, supra note 221, at 4-7.
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— R EE NS EE— N\ PTEC (P  f  #
BHEFSAE 5| B 2 — A & % B 916 ~ $ 1045 - FA205F7 98 1 % B 1L
WEX o

QN &

Dl BRI a2 B B B ARG AR - RERF LS - R
i AREEHLSEBRIHEERRECERT BAGE HELES
HHLEERZEREHHERY  —RARS Rt ER RSN
e BEETSRE R TR E AR o by #
RAEBRFHEN - ST R LSS & BB\ F 20k 50 72
DU S B2 T 7 R P W o

2.XBE B

ARME - — O~ 2.5 - £EFDAR S A G2 H 2
I il £ R E £ F (Environmental Protection Agency,
EPA) - ZERATEBTHE - MR SEEALER)  FEREZ
Bl RTRMBOEATREM R EARM 2 AmEE  BUEE
FLHEH  HEAEHAFREZARRMEE  SEARTMEZ

225 Corrado Finardi et al., Food Safety Issues: From Enlightened Elitism Towards
Deliberative Democracy? An Overview of EFSA’s ‘‘Public Consultation’’
Instrument, 37 FooD PoL’y 427, 430 (2012).

226 Id. at 436-37.

221 Dreyer & Renn, supra note 217, at 186.
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F,f{ﬁjigﬂrn[zga o {5 [N EUETER k;;g[fg@ﬁrp@fruggmm A Jfﬂgg,

%Wwwﬁfpﬂ%ﬁpwuﬂ@wﬁﬂ’r SR T RS

o P 51;? Elfﬂg‘[ﬁﬁi%% Fli[ * le]:%fj%pﬂ[miﬁi'riis‘f{ﬁﬁ FIPE > 3
7I3 Ei’Hlfé@‘ W@ fiEfoT SV~ < FooD AND AGRICULTURE ORGANIZATION OF THE
UNITED NATIONS, FOOD SAFETY RISK ANALYSIS: A GUIDE FOR NATIONAL FOOD
SAFETY AUTHORITIES 83 (2006). [hereinafter FAO]

229 14 at 89.

230 Id. at 90.

21 14 at 93,

252 b R B SR ALY USRS - A 1 fﬁ% ®°“
TR A WA E RN nﬁﬁﬁ‘Wﬂv@@ﬁ e

A fLﬁ%‘zrbﬁFﬁifiﬁE'}?&EélE@#?573'(7}@?7[‘7[‘50 S~ Efﬁiﬁ)fi/[ljil s p
T = (Acquired Immunodeficiency Syndrome, AIDS) Uiﬁ'ﬁ}ﬂﬂﬁ M W
TH L ﬁ bR o fReE VRIS E iLlé“’TFv[ﬁi At
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B - FDATRE S AR eR T ETHMEAN % - B34 A
R EEAIRE  MEKRU RS SRBNELEY - R AR
fh iy B e 4572

EPA K FDAZE B3P fh ty BT A BB RS HR LR - 14
HERBEEFLEHEREA  LHBAZHAALERRE &
GEREOERETERT P E LS R ERGEANR AR
FHMERHAS  AEHAALRE AT HEBHEE AR
AR BREAT R, - B A S EIRE o

3SIEETBER

EHARNLEER APARDEABEHE 2SS - AL
LEEME  AHEAAEFERGEE FTERREAR LRSS
% BWMEHRINBAT G LREBEH S F ARG SR
B2 —HNOERBYES  AECLEHELRRAREHRE
%o THASTEREETZARHY  RSBHES  AHEH
Bt aBAmyZRe AREE EEKERwERE™

HeduEREEE@5E  SRBEELIOESHAR -

K T PR ERR BP0 R T R
2 SR T 2 L o T R g PR R - S S
( Listeria monocytogenes ) @ 5% {8 *H%Bfifﬁ[}[%?”i ’E'fi' %'ﬁ'n’“ﬁf}iff’?’ http://www.
fda.gov.tw/TC/siteContent.aspx?sid=1953 » f&b i B! © 2017+ 5E[27F1 o

233 FAO, supra note 228, at 97.

234 Id. at 72.

Z%JmnGMM*Paﬂmeﬁﬁ’W%ﬁﬁﬁm%ﬁ%’$§§W}ﬁ%ZZHMij
%%?EIU?J?'TT*'ZJ“HE‘? v FI145~ 1595 2012F 6% -
Tracking Danish-Style, Citizen-Based Deliberative Consensus Conferences
Worldwide: An Innovative Way to Involve the Public in Science & Technology
Policy Deliberations, available at http://www.loka.org/trackingconsensus.html (last
visited: 2017.02.15).
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£ 2 B By 2 Y

O BT B ICE
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3; John Gastil ~ Peter Levmef E&'#\ ‘f:ﬁ IR [ ﬁ:t235 FI146 -
John Gastil ~ Peter Lev1ne1~‘r’] ’ SF:F'I Tk [F|Jﬁ3§235 FI'155 5 PEI-
HSUAN TsAl, THE PRECAUTIONARY PRINCIPLE IN FOOD SAFETY GOVERNANCE: AN
ANALYSIS OF THE TAIWANESE ACT GOVERNING FOOD SAFETY AND SANITATION,
LL.M Thesis, National Chiao Tung University 155 (2016).
239 Lars Kliiver, Consensus Conferences at the Danish Board of Technology, in PUBLIC
PARTICIPATION IN SCIENCE: THE ROLE OF CONSENSUS CONFERENCES IN EUROPE 41,

240 48 (Simon Joss & John Durant eds., 1995).
éﬂfﬁ} ‘éﬁ'ﬂ b g — S Féﬂfpm%%i‘% - ?’ﬁm[i JPE‘F‘/[ES«' :,?ﬂ B (e SRS
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@Ef_ﬁf[ﬂ% o John Gastil + Peter Levineiﬂﬁlﬂ ) @'%’?f?]Wiﬁ%% [ﬂji235 I
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155~ 156 ~ 163 -
241
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43 TSAl, supra note 238, at 153-55.
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Finardi et al., supra note 225, at 429.
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251 EFSA, Guidance of the Scientific Committee on Transparency in the Scientific
Aspects of Risk Assessments Carried out by EFSA. Part 2: General Principles,
1051 EFSA J. 1, 11 (2009).
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258 EFSA, Transparency in Risk Assessment Carried Out by EFSA: Guidance
Document on Procedural Aspects, 353 EFSAJ. 1, 12 (2006).

256 Decision of the Management Board of the European Food Safety Authority
Concerning Implementing Measures of Transparency and Confidentiality
Requirements, available at https://www.efsa.europa.eu/sites/default/files/corporate
publications/files/transparencyimplementation.pdf (last visited: 2018.11.27).

57 1d. art. 8.3.

258 Trade Secrets, available at https://www.fda.gov/AboutFDA/Transparency/Public

Disclosure/TradeSecrets/ (last visited: 2017.03.07).
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AMEF B - EEAEE SHGEE R AR eI AFEH

259 Sheila Jasanoff, Technologies of Humility: Citizen Participation in Governing

Science, 41 MINERVA 223, 243 (2003).
260 PEEL, supra note 4, at 340-41, 361-63.
261 EFSA, supra note 255, at 10.

262 1d
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263 FAO, supra note 228, at 76.

264 Peter Van den Bossche, NGO Involvement in the WTO: A Comparative Perspective,
11 J.INT’L ECo. L. 714, 743-44 (2008).

265 EFSA, supra note 255, at 10.

296 12246 -

267 John Gastil ~ Peter Levine}?’fx“} ) @ﬁ'%’?f:ﬁ]ﬁmif‘%%” ’ [ﬁJﬁ%%S > F1161-162 ©
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268 EFSA, supra note 255, at 7.
26

270 Wynne, supra note 167, at 74.

271 Dung-Sheng Chen & Chung-Yeh Deng, Interaction Between Citizens and Experts

o Verloo et al., supra note 200, at 6.

in Public Deliberation: A Case Study of Consensus Conferences in Taiwan,
available at http://link.springer.com/article/10.1007/s12280-007-9003-8 (last
visited: 2018.11.27).
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B. Gilsenan et al., Special Issue: Open Risk Assessment: Data, 14 EFSA J. 1, 12
(2016).
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The Balance of Science-based and
Democratic Participation
in Food Safety Governance

*

Kuei-Jung Ni ~ Yu-Lin Wang  ~ Chia-Yen Tsai

Abstract

Scientific evidence plays an increasingly significant role in
modern governance especially involving risks brought by technology
and industry developments. In regulating international trade and
transnational activities relating to food risks, a variety of institutions,
including the World Trade Organization (WTO), the Biosafety Protocol
and the Codex Alimentarius Commission (Codex), all require nations’
regulations to follow scientific principles. The recent revised Taiwan’s
‘Act Governing Food Safety and Sanitation’ has incorporated the trend
into the law.

The objectivity and neutrality of the expertise and scientific-based
governance are skeptical, and these has put the regular uncertainty of

scientific findings and inherent value judgement of scientists into
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question. The usual exclusiveness of expert governance and insufficient
transparency in the process has labeled the activities as democratic
deficit. This paper explores the mandate of how to balance the
expertise-based scientific assessment with the demand of public
participation.

This paper will begin with the discussion of the background and
implications of honoring science-based governance with a view to
clarifying the justification of applying the principle. Then, the limitation
and problems of the principle would be disclosed. Finally, the paper
analyzes the necessity of incorporating democratic elements into food
safety management as a balancing act that requires the enhancement of

transparency and public participation.

Keywords: Scientific Evidence, Scientific Neutrality, Food Democracy,
Transparency, Public Participation
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