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FL¥ ¥5“No trademark by which the goods of the applicant may be distinguished
from the goods of others shall be refused registration on the principal register on
account of its nature unless it—(a) Consists of or comprises immoral, deceptive, or
scandalous matter; or matter which may disparage or falsely suggest a connection
with persons, living or dead, institutions, beliefs, or national symbols, or bring
them into contempt, or disrepute; or a geographical indication which, when used on
or in connection with wines or spirits, identifies a place other than the origin of the
goods and is first used on or in connection with wines or spirits by the applicant on
or after one year after the date on which the WTO Agreement (as defined in section
3501(9) of title 19) enters into force with respect to the United States.”

! Stephen R. Baird, Moral Intervention in the Trademark Arena: Banning the
Registration of Scandalous and Immoral Trademarks, 80 TRADEMARK REP. 661,
8 663 (1993).

Jasmine Abdel-khalik, Disparaging Trademarks: Who Matters, 20 MICH. J. RACE &
L. 287, 298-300 (2015).
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o In re Lebanese Arak Corp., 94 U.S.P.Q.2d 1215, 1216 (T.T.A.B. Mar. 4, 2010).

10 Hammad Rasul, The Washington Redskins’ Deflating Hope: The Lanham Act
Survives the First Amendment Challenge, 26 MARQ. SPORTS L. REv. 159, 164
(2015).

" Andrew R. Davis, Disparaging Trademarks: An Analysis of Section 2(a)’s
Disparagement Standard and the Standard’s Application from Harjo to Blackhorse,
40 OkLA. City U.L. REV. 385, 394 (2015).

12 Megan M. Carpenter & Kathryn T. Murphy, Calling Bulls**t on the Lanham Act:
The 2(a) Bar for Immoral, Scandalous, and Disparaging Marks, 49 U. LOUISVILLE
L. REV. 465, 468 (2011).

13 Christine Haight Farley, Stabilizing Morality in Trademark Law, 63 AM. U. L. REV.
1019, 1022 (2014).

14 Paris Convention for the Protection Industrial Property, art. 6 quingies, Mar. 20,
1883.

15

Council Regulation 40/94, art. 7(1)(f), 1993 O. J. (L 11)1, 4(EC).
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Carpenter & Murphy, supra note 12, at 465.

Farley, supra note 13, at 1025-26.

Carpenter & Murphy, supra note 12, at 468.

Christine Haight Farley, Registering Offense: The Prohibition of Slurs as
Trademarks 5 (2015), available at http://digitalcommons.wcl.american.edu/cgi/
viewcontent.cgi?article=1001&context=facsch_legsrp (last visited: 2017.01.01).

Id.

Id. at 6-7.
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Workable Challenges & the Misapplication of the Doctrine of Laches, 12 RUTGERS
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Alexandria Chu, The Washington Redskins and the Current Standard for
Disparaging Trademarks: The Impact of Disparaging Trademarks in the Modern
World, 25 S. CAL. REV. L. Soc. JusTt. 39, 45 (2015).

Doughboy Industries, Inc. v. Reese Chemical Co., 88 U.S.P.Q. (BNA) 227 (P.T.O.
1951).

In re Reemtsma Cigarettenfabriken, 122 U.S.P.Q. (BNA) 339 (T.T.A.B. 1959).

In re Anti-Communist World Freedom Congress, 161 U.S.P.Q. 304 (T.T.A.B.
1969).

John C. Thomas III, Clear and Convincing Disparagement: An Argument for a
Higher Evidentiary Standard for When the T.T.A.B. Considers Cancelling a Well-
Known, Tenured Trademark, 22 J. INTELL. PROP. L. 435, 447 (2015).
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31

Harjo v. Pro Football Inc., 50. U.S.P.Q.2d 1705, 1738 (T.T.A.B 1999).
Pro-Football, Inc. v. Harjo, 415 F.3d 44, 56-58 (D.C. Cir. 2005).

Harris v. Quinn, 134 S. Ct. 2618, 2639 (2014).

Pro-Football, Inc. v. Blackhorse, 112 F. Supp. 3d 439, 456 (E.D. Va. 2015).
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32
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34
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Id. at 458-59.

1d. at 460.

Id. at 460-61.

1d. at 461-62.

Id. at 462.

Id. (citing Rust v. Sullivan, 500 U.S. 173, 175 (1991)).
Id.

1d. at 463-64.
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40 William T. Mason, Blackhorse Down: Do NFL Teams Need Trademark

Protection?, 94 TEX. L. REv. 131, 131 (2016).
PTO Update Trademark Examiners’ Guide to Reflect ‘Slants’ decision, 2017 WL
2804035.

41

—12—



B _ FRALTHIA 2 f
ONFZA 5 @ Matal v. Tam% 2 & & Hixs 13

2
)

WEBRERE
PR S

BAZ AT ERTHZ T NRENEEHELEZLEA B
THE CBH ETED BEZIR WESRELES  BY
2B BT BRSYH REREAREZNE HREEAR
ERAZTANRG  HERXY 2L I AT ER S Hh L E
e p*? . £ — )\ —% 2In re McGinley £ ( L T # ##McGinley
£) NERAAHERATERMEEE k2w
19794 Z Friedman v. Rogers % ( LT # f&Friedman% ) 10 £ 4
BRI HER TR — AR - TS E B0
HRZEHES R BEZBE FTIRFERE BT REL %
#% o fikln re TAMEW - NERFE S AR AT I T ERHAZ
AREHTw"

e

T W K&, (University of California ) 3 £ [ # #% Jeffrey

42 Baird, supra note 7, at 690.
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44 In re McGinley, 660 F.2d 481, 484 (C.C.P.A. 1981).

45 Friedman v. Rogers, 440 U.S. 1, 11 (1979).

46 Colin Edward Manning, Moral Bars on Trade Mark. Registration 22 (2016),
available at http://mcom.cit.ie/cm/ColinManning-LLM.pdf (last visited: 2017.01.
16).

47

James Stewart & Sarah Waidelich, Redskins and Slants: The Lanham Act and the
First Amendment on a Collision Course?, 31-FALL CoMM. Law. 11, 19 (2015).
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48 In re McGinley, 660 F.2d at 484.

49 Jeffrey Lefstin, Does the First Amendment Bar Cancellation of REDSKINS?, 52

STAN. L. REV. 665, 676 (2000).

50 San Francisco Arts & Athletics, Inc. v. United States Olympic Committee, 483 U.S.

522,532 (1987).
o1 Friedman v. Rogers, 440 U.S. at 11.

52 Simon & Schuster v. Crime Victims Board, 502 U.S. 105, 116 (1991).
%3 Lefstin, supra note 49, at 678.

o4 Lisa P. Ramsey, A4 Free Speech Right to Trademark Protection?, 106 TRADEMARK

REP. 797, 849 (2016).
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55
56
57
58

Id. at 850.

Keene v. Meese, 619 F. Supp. 1111, 1124 (E.D. Cal. 1985).
Baird, supra note 7, at 697.

Rust v. Sullivan, 500 U.S. at 194-95.
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(2013)
62
63
64

65

(2016).
66

Johanns v. Livestock Marketing Association. 544 U.S. 550, 557 (2005)
67

Andy G. Olree, Identifying Government Speech, 42 CONN. L. REV. 365, 374 (2009)
Agency for Int’l Dev. v. All. for Open Soc’y Int’l, Inc

Pleasant Grove City v. Summum, 555 U.S. 460, 468 (2009)
Garcetti v. Ceballos, 547 U.S. 410, 421 (2006)

- o
68

133 S. Ct. 2321, 2330
Arkansas Educational Television Commission v. Forbes, 523 U.S. 666, 673 (1998)
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Mark Strasser, Government Speech and Circumvention of the First Amendment, 44
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AN Walker v. Texas Division, Sons of Confederate Veterans, Inc.% .V Hifffil
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REV. 899, 919 (2010)
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Mary-Rose Papandrea, The Government Brand, 110 Nw. U. L. Rev. 1195, 1199
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69 Drew Jurgensen, When All You Have Is a Hammer, Everything Looks Like a Nail In

re Tam and the Federal Circuit’s Conflation of Federal Trademark Registration

and the First Amendment, 98 J. PAT. & TRADEMARK OFF. SoC’Y 512, 520 (2016).

Strasser, supra note 66, at 56.

1d. at 58.
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BREHEGRABEDEAN S FTEYREEREZSH R
"¢ A K £, ( Standford University ) 7% [ #f #% Kathleen M.
Sullivantt H BRI 2 B MR L BB AREZ AN WL " B

(gratuities ) - DI f@Fl & - ﬁ&ﬁﬁaﬁz%&ﬁ)ﬁ%ﬁﬁiéﬁ
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73

Terence Dougherty, Group Rights to Cultural Survival: Intellectual Property
Rights in Native American Cultural Symbols, 29 CoLuM. HuM. RTs. L. REvV. 355
383 (1998).

Mitchell N. Berman, Commercial Speech and the Unconstitutional Conditions

Doctrine: A Second Look at “The Greater Includes the Lesser”, 55 VAND. L. REV.
693, 728 (2002).

South Dakota v. Dole, 107 S. Ct. 2793, 2798 (1987).
United States v. Richardson, 418 U.S. 166, 177 (1974)
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WA ZREHEFAZELATEEY  — 2REEHR
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RbTEFELAD® BAEER L THERRTERE 2L TR
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B EE AN EE GG E LR - 2 F
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W EHEE FHAERELSE  EABEREZRY - fliE
BHRE RS NEEEEEESY BAEAEE  BAEXBERY
BEER B AT THBER AR 26 BREREL
BHES AEEE  AETEAED -

EEGERATEIESERTELH - T EwF AL, (University
of Chicago ) %k 3 £ % 3% Cass Sunstein B 35 % b B 2 v 2 J7 A J&E ¥ 35
FoORLEHFEABBAEREHAVER  AHET IR ER

77 Kathleen M. Sullivan, Unconstitutional Conditions, 102 HARV. L. REv. 1413, 1424
(1989).

8 Jefferson v. Hackney, 406 U.S. 535 (1972); Lindsey v. Normet, 405 U.S. 56
(1972); Dandridge v. Williams, 397 U.S. 471 (1970).

& Charles A. Reich, The New Property, 73 YALE L.J. 733, 743 (1964).

8 Sullivan, supra note 77, at 1425.

81 Craig v. Boren, 429 U.S. 190 (1976); Rostker v. Goldberg, 453 U.S. 57 (1981).

22 Sullivan, supra note 77, at 1427.

Selective Serv. Sys. v. Minnesota Pub. Interest Research Group, 468 U.S. 841, 851
(1984).
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B ETEHAATHBUABES - REERERAZAZHE
HMAEREEZHME "B, Y FEEE2EQFLEEERY
ZRIE REHATRIEESF AL THERLRS - S W
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RS R MR EE AR % HRAF B0 E 5
S A AR 2 AR EZ RS 24T A%
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TEEBREBEZARY  HEIRIARTEEE2EQK &
THAAFG G ER s EZRY 28 EA—ALALE
REEGNEBHELBEL 2 &% RESRKERZHE &
BB EAZER  DEEEREEX S IR HER
2 £ 4 ¥ AEdward RogersBf B[k : ' BERE KIS B F
BARME BN EEEMAWETAZEE A% EE RN
TREZHEY) cHN REBNLERAARESRBEHEM

84 . o .. .
Cass R. Sunstein, Why the Unconstitutional Conditions Doctrine Is an

Anachronism (with Particular Reference to Religion, Speech, and Abortion), 70 B.
U. L. REV. 593, 594 (1990).

85 Tushnet, supra note 3, at 394.

8 Paul Kuruk, Goading a Reluctant Dinosaur: Mutual Recognition Agreements as a

Policy Response to the Misappropriation of Foreign Traditional Knowledge in the
United States, 34 PEPP. L. REV. 629, 664 (2007).

Tushnet, supra note 3, at 395.

Friedman v. Rogers, 440 U.S. at 12.

Edward S. Rogers, Comments on the Modern Law of Unfair Trade, 3 ILL. L. REV.

87
88
89
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FEAEE - B ZA  EARERFREF AR EE L
1T HESFEAZ ARG ERG  E L R EERA
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2 A P2y 2

B & ol

EL R T4 4 A R 75 3 ki 0 R 26 3 T 92+ 3w Speiser
\nmmmﬁﬁérrﬁ%ﬁikﬁﬁﬁ Wz swm  FHLH
B shmaan P BE kg YEAFELLUE
FHEAARGATRRLER  ERLERAS THT N A
0% BBER BT ERE  BTAKRAY TEMRE , (prior
lmMM>z%ﬁv@%ﬁﬁ%ﬁ$mWﬁﬁﬁzﬂ%%o

BE RBEEAMLAZ I HAAFEEAASHENLE
B RTIAERHHREAANHELR  TRNEERE  BAH
@°%Mﬁ@%ﬁﬁﬁﬁﬁ*@%%%ﬁﬁ%ﬁzﬁﬁ A AL
BB EHETAPHEASREZEEFAAY  asRERFE

551, 555 (1909).

90 Tushnet, supra note 3, at 403.

91
92

Jurgensen, supra note 69, at 536-37.

Russ VerSteeg, Blackhawk Down or Blackhorse Down? The Lanham Act’s
Prohibition of Trademarks That “May Disparage” & the First Amendment, 68
OKLA. L. REv. 677, 768 (2016).

Speiser v. Randall, 357 U.S. 513, 515 (1958).

VerSteeg, supra note 92, at 769.

Id.

Kristian D. Stout, Terrifying Trademarks and a Scandalous Disregard for the First

93
94
95
96

Amendment: § 2(A)’s Unconstitutional Prohibition on Scandalous, Immoral, and
Disparaging Trademarks, 25 ALB. L.J. ScI. & TECH. 213, 236-37 (2015).
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ERNBEEAATEFREZAR  WEARZEA, Y REHE
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ERu® BRTELBERBRAMALEEN ZEsH " Wik
FEEBLAFWEZER  ATMERAE RS ZEET - HFA
RN BARAREGFE R R 22X BB ERE

B 111
&In re TAMZE 2 & H

In re TAME £ Ll - 73 E S GHRNRERIE - A
NEFHL#E - #35 ASimon Shiao Tam F 5k Agency for Int’l Development
v. Alliance for Open Society Int’l, Inc. £ E 3 7 Frsg " 615, 2R

o7 American Communications Association v. Douds, 339 U.S. 382, 402 (1950).

8 Perry v. Sindermann, 408 U.S. 593, 597 (1972); Speiser v. Randall, 357 U.S. at
529.
Michelle B. Lee, Section 2(a) of the Lanham Act as a Restriction on Sports Team
Names: Has Political Correctness Gone Too Far, 4 SPORTS LAW. J. 65, 68 (1997).
100 Kimberly A. Pace, The Washington Redskins Case and the Doctrine of
Disparagement: How Politically Correct Must a Trademark Be?, 22 PEPpP. L. REV.
7,38 (1994).
Rebecca Tushnet, Registering Disagreement: Registration in Modern American
Trademark Law, 130 HARV. L. REV. 867, 884 (2017).
Lee, supra note 99, at 68.

99
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I%Zﬁﬁm’&H%’~nmﬁ$%vﬁ%&ziﬁ%%$ﬂ%
EEERBAEEE2R@Q%248R""  —LLEEREERE
Bigelow v. Commonwealth of VirginiaX ¥ " W £ EE T T &2
e, 2w b T AL | (Northwestern University ) 3
£ [ % #Martin Redish 4 R H B £ T TR HEH LR - R
SHcf— EEMEMR NAWLNTHEFEERAEER

103 Agency for Int’l Development v. Alliance for Open Society Int’l, Inc., 133 S. Ct.

2321, 2330 (2013).

Stewart & Waidelich, supra note 47, at 16.

105 1d.

106 In re Tam, 785 F.3d 567, 578 (2015).

107 Valentine v. Chrestensen, 316 U.S. 52, 54 (1942).

108 Lefstin, supra note 49, at 672.

109 Bigelow v. Commonwealth of Virginia, 421 U.S. 809, 810 (1975).
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BrXEIHE2EE £ EiH RRBERTRER W
% Emwi TSR £ ERBEE R
FLHERGEEMENE LA S  RBEA RS > MW AE
B R L EREZE R SE R RAN TR Redish
BB EHABS AL AR TRERZAOER
— }.& 75 F Zz Virginia State Pharmacy Board v. Virginia Citizens
Consumer Council & R £ #8 45 1 % 2k #5055 VR R I R 38 A4
WEwHER > MEEREBERBZHEEF G LEEMRUE
BHYRERAERMEHEXE e E% ™ o WE %2 Central
Hudson Gas & Electric Corp. v. Public Service Commission% ( UL T
f f Central Hudson% ) " — S #H T AT 2 TP HEE

(intermediate scrutiny ) 12 &"® . KT LM T HIE R EAE
xzz Hl:,117

¥
/%

10 Daniel A. Farber, Free Speech Without Romance: Public Choice and the First

Amendment, 105 HARV. L. REV. 554, 562 (1991).

! Daniel A. Farber & Philip P. Frickey, Practical Reason and the First Amendment,
34 UCLA L. REvV. 1615, 1656 (1987).

2 R. GEORGE WRIGHT, SELLING WORDS: FREE SPEECH IN A COMMERCIAL CULTURE 7
(1997).
Martin H. Redish, Commercial Speech, First Amendment Intuitionism and the
Twilight Zone of Viewpoint Discrimination, 41 Loy. L.A. L. REv. 67, 107 (2007).
Virginia State Pharmacy Board v. Virginia Citizens Consumer Council, 425 U.S.
748 756-57 (1976)

Sty Ffrﬁﬁ KD IR R LR R R R RS
H T riTll puﬂ%

6 Central Hudson Gas & Electric Corp. v. Public Service Commission, 447 U.S. 557,
566 (1980).

! Eugene Volokh, Freedom of Speech and Intellectual Property: Some Thoughts
After Eldred, 44 Liquormart, and Bartnicki, 40 Hous. L. REv. 697, 732 (2003).
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SHEHRENNZLEEN#

HRBAREF2H@MEES LR FREE TR IR
TRBELEFER  THEREBRRHEEFEHRAA IR REXT IR
B BREEREBHR S o

4. 0L FETIF 8 L

THABZEREELEEMERZEGATA " TRKE
( may disparage ) - “may” z [ 1% (K 7 “is likely” = “probable” 5
“foreseeable” » " P ALK , WA Z W E T E Rz TFEHEM T
%uﬁér%gﬁixﬁjz%#mo

AT AL - KB BAZ 2 MR B BUR T A &
WS s W ﬁ)&ln re Old Glory Condom Corp. £ E.3F : " 423
METREBAL2EE P REEHEEMEF L EEER

18 VerSteeg, supra note 92, at 750.
19 Id. at 753.

120 1d.

21 Id. at 754-55.

22 In re Old Glory Condom Corp. 26 U.S.P.Q.2d 1216, 1220 (1993).

25—



26 BREZEFH H— R

HABAERAR S 2R  TEBF2HEE  FEBFAAZE
ERERCTHEED  MARTERLIHE _EAEHZRBROB
BEE FEEBETERTSEMG  $NEHZREB .
TN H FHREH TR, (disparaging) FE s THERE
%, (fighting words ) - ¥ 34 1] & B A5 % #5460 % 115
ZRETHEARRER TR HEEEL

OBFE/FFEE

Titln re TAMEA R EFZ S RERAERARZL %2 T
MZBE  EAEHEEAR SRR AR R R BT —
ARG RUEMETH2HL  FHLEERY  AET2EEY
B FRETLEEREARRER Y TATTS MM
BFE RNz REY AFHEF B ZNETREM BT LR
B HEZSNELTRSRRTZHT  wARERNERE
ERNEZRE  THEFIFABGELEZSH T LA
7 Fw B e A [E v B 5% 5 v Bt 2 Reed v. Town of GilbertX % # ~ &
B M EEE W ESERE L LA LIn re TAME E 4t
FOAGEELBEALABEAATAELBHNTE MwEE
GRS RRF T ER T REAE R G - A E R F2150) K

123 Theodore H. Davis, Jr., Registration of Scandalous, Immoral, and Disparaging
Matter Under Section 2(a) of the Lanham Act: Can One Man’s Vulgarity Be
Another’s Registered Trademark?, 83 TRADEMARK REP. 332, 364 (1993).

Lee, supra note 99, at 73.

125 Chaplinsky v. New Hampshire, 315 U.S. 568, 571 (1942).
Pace, supra note 100, at 54.

127 In re Tam 808 F.3d 1321, 1338 (Fed. Cir. 2015).

128 Stout, supra note 96, at 241.

129 Reed v. Town of Gilbert, 135 S. Ct. 2218, 2224-25 (2015).
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ZABEURFRAEINRFRERS "UTRNERERNER

( content-based regulations ) # " T N A E MM E H
( content-neutral regulations ) 130, 5 7% FEMatal v. Tam % A &3
HEE RAEHRHERRFEREMTREMERAR LAY €
AEEE LW ERTRIER AR EREBAERZIKE - MH
WA R HAER MR EENS -

I
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|
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o>

AT

b=}
]

SEEHESL LK T A%HE, (public forum) REE T A
FHEATRBEZTRER, Y IRHERTEELEEAT R
AE - TS E 2B NERERA RS RS - NBRE
BB BB LAFHMUELAFE B RNEEMNY
Bz A SRR EEBEECEIED
THAERZAEMANBELN A BER L — EAEANER
WPl ANE o TR R L ALRE - BB
R THEBE THZEH = EA%RE BABUTZH
BEMRBEAREARTHR EEANERE  BITUTHNES
ERmEs  RFHBEND REFTRE S F 2 A EHE
ER IR TR T S RN R A LR - Te T3

A

130 Sonia K. Katyal, Trademark Intersectionality, 57 UCLA L. REv. 1661, 1654
(2010).

! Food Employees v. Logan Valley Plaza, Inc., 391 U.S. 308, 313 (1968).

132 Cornelius v. NAACP Legal Defense Fund, 473 U.S. 788, 790 (1985).

133 Police Dept. of Chicago v. Mosley, 408 U.S. 92, 94 (1972).

134 Cornelius v. NAACP Legal Defense Fund, 473 U.S. at 800.

135 Perry Educ. Ass’n v. Perry Local Educators’ Ass’n, 460 U.S. 37, 45 (1983).
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TaERHEY  ENEREERZONT  BEFE2EQ% 24 &
BRBEAWEIMERATHAEER  URSSEGEHRAZE
HET A2 EE

MEZGERER LHBAMERN B2 2H T i
Lefstiny % 3% 2 71 ¥4 B A2 33 4R, 2 70 ) BURF I 7 2 1R b ™0
Eob o B AR H T E R A R R R AL
fmEE™ RwHd ERAWESTRERLEZER WA
BN "R T, (intertwined speech ) - A Wi A GE 2 B2
FREATRAZALRERRELE ™ o T B4
RER AW RZANERE BB TAER RS2 £H T4 £
SR %% DAL RE ABEW TSN ALK
HnAEEHRY -

x@a%%%%x%ﬁ%/ EWAME AN LR E‘ TR
B ATHEETEE TR AR RN LR ﬁﬁ&%%x
@2 A ELREARAEFRHETBHBRLF I E5o

Ir

6 Rosenberger v. Rector and Visitors of the University of Virginia, 515 U.S. 819, 830
(1995).
7 Lefstin, supra note 49, at 703.
38 Id. at 705.
139 Arkansas Educational Television Commission v. Forbes 523 U.S. 666, 668 (1998);

Rosenberger v. Rector and Visitors of the University of Virginia, 515 U.S. at 830.
140 .
Lefstin, supra note 49, at 703.

! Lilit Voskanyan, The Trademark Principal Register as a Nonpublic Forum, 75 U.

CHI. L. 1295, 1322 (2008).
142 Stout, supra note 96, at 249.

143 Cornelius v. NAACP Legal Defense Fund, 473 U.S. at 806.
144 Voskanyan, supra note 141, at 1334.

145 1d. at 1326.
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ETREEZEE UTwm A £k e $ 08 FHEFL
FERE  UHRBRESRAFTT EZHE WW%JE!ZE_%%%
B BREERARBE P I I AT E SRR —AZEL
Hague v. Committee for Industrial Organization% > X AWK i E 8 1&
BEFBREZBEGERERZT  HEEHBRMARBRBERE
HERHE ™ mE s -‘ZWest Virginia State Board of
Education v. Barnette 5 I & i FEBUIG ~ RO~ BB 38 2 B |1 7%
AT ZHEH EAERBBFIZAETEEEEENE
BeX I RR - T T E S EEGER, ™ — At E
Keyishian v. Board of Regents% ~ £ 8 E F F [F ik B B+ 5L )&
AVRCE B EeR » RS TBURB & R 1F 1 £ 715 Bk E DLEAT
BHEREMEEARZESEFEN BB LRI THEK
FATHAEEZH ~ " Eew . (forced speech) = 7% 2 4
B ~ A B e A 1% o

6 Marjorie Heins, Viewpoint Discrimination, 24 HASTINGS CONST. L.Q. 99, 168
(1996).
Voskanyan, supra note 141, at 1306.

148 Hague v. Committee for Industrial Organization, 307 U.S. 496, 516 (1939).

149 West Virginia State Board of Education v. Barnette, 319 U.S. 624, 625 (1943).

190 T EF TS IEY 5T 141K 5T 17 é?#iiﬁﬂi Moo 7 B TR Lo sglnﬁ.m
BBV R R SR ) }%Ld’ £h“...nor deny to any person
within its jurisdiction the equal protection of the laws”.

151 Keyishian v. Board of Regents, 385 U.S. 589, 603 (1967).

2 Heins, supra note 146, at 109.

—29—



30 BRIEEH % — B

& vk B % L 1 3 F| Central Hudson % 2 % %74 T # B £ j| 1%
# , ( viewpoint discriminatory ) z £ EE UM EE &
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W) A A B L RS AR WA E— o R
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- MEHEAE T —E&%, (secondary meaning) Pz Ef -

153 Lefstin, supra note 49, at 680.

154 Nicole B. Casarez, Public Forums, Selective Subsidies, and Shifting Standards of
Viewpoint Discrimination, 64 ALB. L. REv. 501, 522 (2000).

195 Emily M. Kustina, Discriminatory Discretion: PTO Procedures and Viewpoint
Discrimination Under Section 2(a) of the Lanham Act, 164 U. PA. L. REV. 513, 536
(2016).

6 Redish, supra note 113, at 120.

157 Rosenberger v. Rector and Visitors of the University of Virginia, 515 U.S. 819, 831
(1995).

8 Ned Snow, Free Speech & Disparaging Trademarks 144 (2016), available at
http://lawdigitalcommons.bc.edu/cgi/viewcontent.cgi?article=3539&context=bclr
(last visited: 2017.02.22).
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THEDFHENREZBE  ELERARAUTHNE L LR
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RERPEAELTATRGN AT LATEZHE - 2%
B ERDEREZNEY MANHEAREEEEREAS
WA kR BB MR AW - A AT E RS2 R A B3
EpBre FEERLEBUEHRARAT TR EHERY
X mBEEHTHBRARBEZRYS RS eI T EEAE
R.A.V. v. City of St. Paul % B 58 2 & i #1516 5C % V&30 T~ 237 BUR
HARFRERTE 2R TR "™ R L f
BEDERFZIHER X EZ BB UEATELRE - HBAFUE
Bk AEBRARASIHETRLES HETATTERB LG
B2 AR

TN

LRABREGRERA WXL TH  BBEAFE AEWEL
FREUMMERAHRREE AP RFREF 2@ K ZES L

WU H R SV B H P R S S B I
P RN MR 0 F1139 0 20125 95) 3y -
60

Snow, supra note 158, at 150.
1

1

61 Tushnet, supra note 3, at 418.

62 Kustina, supra note 155, at 545.

163 Id. at 546.

164 R.A.V.v. City of St. Paul, 505 U.S. 377, 391 (1992).
165 Regan Smith, Trademark Law and Free Speech: Protection for Scandalous and

Disparaging Marks, 42 HARv. C. R.- C. L. L. REV. 451, 474 (2007).
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%%%i%%f%%% R EEAZ Ry THEYERAE
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HARETEE WELESSRTRRIN  BERAWEEEE2
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1 ~ EHMatal v. TamZ=

B 7 A Simon Shiao TamUL“The SLANTS B #F R 2= M > £ &
EHE "HSREEERYE ) 2% L ?i%éﬁgﬂ%&iﬁrﬂ?ﬁﬁﬁu
FAR & #2M0%@)3k (15 U. S. C. § 1052(a)) RE R FWAZE " A&
P‘Jﬁrﬂi A B B RBEE LB B E R $uﬁ/\

EREEF MEARE 2FENEEET

— > PO FERREE

A EFEE A A/ “The SLANTS” ¥ K i £ " 3K %
(disparaging) WAL+ - AXFAFwE  LRELZEFLRE
K2 A0 B € & DAGE 9] “slant” 2 B IR BB 255 - Fl b B R
HOZHMETAH - " E % E slant” - T &R BB A 2 7&

6 Jurgensen, supra note 69, at 532.
7
Ramsey, supra note 54, at 882.

168 In re Simon Shiao TAM, 108 U.S.P.Q.2d 1305 (2013).
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eye) LA AEHEAM WAHKERE, H MREHBERE - =N
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REBAREF2MR@K - LESHERR - AHEPRANNE
AoRETHMEZR B LN RIELTERABREE T E
EARE ARz L— RAEWEZLNE "THRZLER
(likely meaning ) - LA EFEBH - TR AR Lz ®%  BAEA
FHEENEZEZRBEGR AEHRBIRB2ZAE  AFHELE
WHEELFERAZ ARERTRE Rz ESE - BELHEREY
Bl—zf A 0 RERXLE EEAFEENTHARK
TEHE  RERAWBREF2EQIBB BT M ik ET 4

“Slant’BEHHRELE  FFIRTTLRBEEY AL EHR
NRIHERT RS RN EXEREL EEA
PRI 2 R —— % 2 H Bk ET#LH - “The SLANTS”
BEAKLEZ ALY BEMNAFHEEARTHE LA RE
TERH G A FH B The SLANTS"R F 2 &% - B2
GEMHEAZRS L WERASEAERREHRBTHE - e
FALEFAE B EEURR EE T2 5L HmE o
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WA E%

“Slant’ EHFUB L L2 BEELBAE  REFL—BEXKPET
TR Bk WHUE R AR TR THLE
ERERFACTE LR AFHELEA AL TR ZES - R
ZFEECZ AR ER 2k FHE LA LE RS HIE The
SLANTS™f# HI #4775 - AR AR n BB iR B EE AL BT o

@F HAEK

RIEG T - “slant” 5 (H 25 M H R A E A L RWY Y 4
SR BRI RN B ARWNEE  WHEER
HEEENBALEERETHETTHHE -

172 1d.

173 In re Tam, 785 F.3d at 569.
174 1d

& Id. at 571.

—34—



B _ 'ﬁﬁiﬁ‘%‘,—:‘ifé%q*~*5fa-
ONE=Z A X % Matal v. Tam% 2 & £ H&EH 33

Zﬁﬁiﬁﬂﬂwm 4 EN
(D) & & FECE LK
b3 ATam = 55 574 B R 500 1 - BIAZ A i
AR MY R BRERLRANESHEETEE A2
S B ARl T R McGinley £ 8 ¢ T HAIHAZ R MR
HHEAZBEAME T Y EREAASHELHA  BEATAZ
B2 FEEMER L RETHMG - FHAZTE BB
,%%ﬁ@%%ﬂixixﬂjw*ﬁ%%%zﬁﬂﬁi%WO
@) T 9 5
R A S A T AT 2 () R B 2 A S T o T
B TR, THB SABERE EERALBANAE
e R EFR AL AL HAAAE L ENE—
ERZ T EEMz AR BEECEALHABBRBRREEURATE
WETEE  DSEeSATATHTHEE .
3.5 W
B A FHAE“The SLANTS"#F A HAKME - RZTE g2k
T "o

CmER
PEFEMcGinley X X = + 8k > HIHESH - X RMAMHRT

& 1d. at 572 (citing In re McGinley, 660 F.2d at 484).

" In re The Boulevard Entertainment, Inc., 334 F.3d 1336, 1343 (Fed. Cir. 2003); In
re Mavety Media Group, Ltd., 33 F.3d 1367, 1374 (Fed. Cir. 1994); In re Fox, 702
F.3d 633, 635 (Fed. Cir. 2012).

In re Tam, 785 F.3d at 572.

™ sy %JKHU R S T SR I - i

?FE[FTA T Jfﬁﬁ%;i o Id. at 572-73.

18 Id at 573.
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gz aE ™ WMEAEEGRERNRRTHLL S HEELE
BEMBECE IEEE > EMcGinleyX 2 S ¥ HEARRE - £
N—Ez% EHAWERZEEARE BARAL 8 4 EF
BoEE WERE2HR@QHZAER LI TEFHELE
¥ OHYIMEH HAEEREMEEER .
EHREREFBBUEXE IR ZBES : A2 HLAR
HEREL TR T ERFEWE S "BFITA L (government
action) " MEMEE L BN HEETEREE
L%%%%%%%xﬁ%i%%
%ﬁu%’%ﬁ'?%mﬁ%%%%W%%i%ﬁﬁﬁzﬁ
B HE—ALEF  REERTRAEEREEE G RE
HEHTH ﬁ?@zﬁmmHh®M%ﬁﬁu@F&%%X%
%ﬁ%%/'ﬁwﬁszi%’%éAEv EESEN LR
BERMZEAERERAET  HEEAZREZER WEHLE®R
ﬁﬁA%%ﬁﬁﬁl\Mﬁﬁ%i?&%%ﬁﬁ%%%%ﬁiﬁ
#H . pEOSEAZGANTTREN Y REEREZE

181 Id.

Id at 573-74.

fniwp?ﬂ JIZERS MR AR R
United States, 354 U.S. 476 (1957); "ZFF%, (de
Welch, Inc., 418 U.S. 323 (1974); F*JS‘E@I?’:E
Chaplinsky v. New Hampshire, 315 U.S. 568 (1942).
8% g ¢ ety A 5B © Texas v. Johnson, 491 U.S. 397 (1989); hi4 i
PEJ%JI » Arkansas Writers’ Project, Inc. v. Ragland, 481 U.S. 221 (1987).

In re Tam, 785 F.3d at 574 (citing Bigelow v. Commonwealth of Virginia, 421 U.S.
at 818).

Id. at 574-75 (citing Central Hudson Gas & Electric Corp. v. Public Service
Commission, 447 U.S. at 566).

87 Id. at 575.

183 (obscenity ) > Roth v.

T
efamation) - Gertz v. Robert
ﬁf ( fighting words )

185
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Friedman £ A A Fh otz " H¥ 4, (trade name ) B N7
LR TAFTRAMIBELBIEEER L TE
Bk ERBATH R FIEEREAENEALIEZSE B
HATHBLEEAZMBEE " AL HTamz BAZ 3 7L 7
W ARH TS - TamJy %2 “The SLANTS 4 & Bt A # 2 ) A 2
ARE S B2 EALEZHAZ  BAEN AU S
# - TR Z SRR AT A0 - 3R AR R & L
Bb LR E2E RETHIROES  MZEEHBELEI
™ o

2HERFUE@QRRETBES H

OB AZ M 2 Al 2

McGinley % 38 % (R # B AZ % #2056 B B AZ 20 - Sk 2
FEEAFRAGEHE HEEFRBEXEUEEY - BR
Tam {5 3 4 # /| “The SLANTS 2 4 A X H R B & - AT - &
EEHATEAMBR T HERATEZ SR A A% 0%
FAABGEERTRERERF L BEEARNE T2E84EA
(prior use) % = ABEH Hefb il 2 HEF" - TEB M= H A2
FHEAH BERAGUESREIREFERZHEE W
THEABE=fF2EH"  THEALEEHELEREER

188 1d.

189 1d. (citing Friedman v. Rogers, 440 U.S. at 11).
190
Id.
191 1d.
192 1d.
193 15 U.S.C. § 1072.
194 15 U.S.C. § 1057(Db).

19 susc s,
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( U.S. Customs and Border Protection, CBP ) =z 1 B UL IR #| = # 47 &
20" Sk A (cybersquatters ) 3t AT LAY o
FAHREF2HR@OUBEEE RN ERARRERFHELSTHAGE
it RAXRBETEARDMN  AFEEUZHBBEALRERR
EFHERELWET ER THEAFHEATHEAEREL
L A > A LEE T3 E | (cause of action) "0 o

WABRAR ZHREZN  HALE2H@RZMAE  =F
% - 2B AZH & (United States Trademark Association ) 3% #} 2
TN EHAZE X, (Modern State Trademark Bill ) 78 4% | =z -
i BREEMAESMAI TN G AFE  REEMLBEN T MK
#O RBEEEMEARELER RN ERTC IR E
ZA%E REWMEZEF2h@FAZBEFEIR  HRETHNELR
BIEEL T EEWE , (chilling effect) ' o

()% Z )5 A

i 5 i e fEPerry v. SindermannZ% ( DL T fi fPerry % ) = H &
BROGRA BRTREAARBERXEEREZ T W MEELRL
A2 A2 Bl s M S KT AR B N B SR S
KoRERBMUEE Hawmh—R  BRERAZAFERmBHEE
B Perry £ 4 0 Bk R BE A A 0 R E RO R R AR

196 15U.S.C. §§ 1124 & 1156.

197 15 Us.c. § 1125(d).

198 In re Tam, 785 F.3d at 576.

199 1d.

200 1d. at 577 (citing Perry v. Sindermann, 408 U.S. at 597).
201

—38—



- : BRALEHI D 2wy
ONF=ZA % &% Matal v. Tam#% 2 & £ H#FH

39
BEeTERA LB EARTNE R ZE BT BE R EEAR
FHXUZHE FTHEeAEN2EH™ ATHELE#A
PSR TS SE R SR

@#E A

McGinley % 77 B 37 % 1E 5 UL & # 2 £ 4 - McGinley £ % % #
SHERBHEEE2HEQKZAERY AL LN YRS
McGinley % 2 #1 %% - sk ¥ DL B {58 B R 4T 247 - ARk
REEE EEMHWEEMEAZLE0NR  BURRETEES
E@F B AR AR RN ERHREEATE RS
BHRXEIEREEZTHBRTAE  REEAEEEGRNZE
FEﬁ 207 o

AT REHHEWEAEA : BESRES 2 HA N EEERLR
Bl ) REZHEE X hE A2 B WAL BT ERE D4
BEZF R HEAAEHE WBHRER REREEATEE
HEEEHZ SRR EREL NS  FEHMEERE A
o R - SRR R WM B SR
TR B # 2 B - — L\ —4EMcGinley £ % - 742 2 2 40 B
FRHERZRAT Y  RE—AN—E8 BHEEREETE
B2 B (T B PRI Z S AL AT X L B A SR AR R
BB PRI BT LT E L2 R % - HAERER TN AR

e 3 , ( Commence Clause ) - M7 " X H 2 , ( Spending

204 Id. at 578.

205 1d.

206 In re The Boulevard Entertainment, Inc., 334 F.3d at 1343; In re Mavety Media
Group, Ltd., 33 F.3d at 1374; In re Fox, 702 F.3d at 635.

297 11 re Tam, 785 F.3d at 580.

208 1d.
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Clause ) - 337 % El 70 M I 7 40 % B2 = (38 - Wi 9k 48 Bh T 42
BAT® XS BUEEGHEER LA B ATAERA - TR
RF210

HENMcGinley£ % - EHEHLT HRESL  LHEEM
ZHALERM LB BE A ER L TE > McGinley R H R HAZR S
e A ERLANEHTRE AR EE & 2 H 7
S MABRE  HELEmANEERERNZEHT B
BRZTAABAERES FUATEEITEEZARIREZE
S BB B AR

3HEFE2UEQRETEE

(DB B = B 1F R A

TERNERNAEZKH 5 (content-based ) [7] 2R 4 # & % &
%2 MAEABBHRHANER " T EZ A E, (suspect
class) - I ABUGR B2 HERTE LBEET LE
R AR B A EAE  EFRREEZEET  WERE2
LIOFE T Tt =2 R RN LTS RS- £
FEFTC BMABEE R A AR AT LR SRR 2B 2
BB R T AR S EE - R Central HudsonE H B £

209 15 U.S.C. § 1127.
210 In re Tam, 785 F.3d at 581.
2 o e
g F&J@?P'JJ/'é?E'Jﬂk“f“]ﬁE”Lg’ﬁq'L[r ) I»Fﬂ)fQ fi HL.F& Ratiig g\;,,frq{]t Flﬁrﬁ ) [jnj%;:}\
B IR OS> T AR IS TRY TRV R o ML ﬁﬂ@%P‘Jd/ﬂ(“'M['l’ﬁ”s
’1r A~ Fretd e S ik g TE *?,Ffﬁj o
In re Tam, 785 F.3d at 581.

213 1d.

214 1d.

215 1d.

216 Id. at 582.
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4"" L4
RERZEEEE  FEGHTRrEEREY .

(2)Central Hudson % 7 1 E&:

i 15 7% 7 Central Hudson £ ZH H £ S wmE LR H 24
%¢“%:®ﬁ%%%%ﬁﬁ% Bl ASBATE  QRH T R
BERZBFHAGELEE  ORNATH LB R RABNLE
%ﬂﬁ:@@ﬂﬁéﬁﬁ%%=Kﬁﬂﬁ%%%%ﬁ#ﬁ&mo

DAL S - A$“The SLANTS B BBl %F - &7
A2 RS2 PR RS MR
HeMgme  EAMBEZRE  WERRHEYEEZAS
ERTZA - #H - E0 REXE% m1&¢w7 2 5o [ €
HTEEA RS EAEE AT E G Aushs
BHERBRTREL SR TEESE BABRIRMHLEE LR
ZRBELE - RETIE TEEE ) (legitimate) BARM 2 &
EHERLEET (HEASTREZTHEGNLA BN -
GEEEEER P EEMBEEXE KL TEFRA,
(‘bedrock principle ) PRI ME R T B EE & LR AXBH

217 1d.

18 1d. (citing Central Hudson Gas & Electric Corp. v. Public Service Commission, 447
U.S. at 566).
219 1d.
20 .
Hearings on H. R. 4744.
! In re Tam, 785 F.3d at 583.

222 1 A

FE?IELE'UJ TRVl s g e =LAy 34 VR SO
¥ 843557 Feist Publications, Inc v. Rural Telephone Service Co. ; Lankford v.
Idaho ; Sawyer v. Smith ; United States v. Eichman ; Patterson v. McLean Credit
UnionZ %'157% £ » R ”Ew:[::r AL BRI WY P fIH ?‘,
[k F< ERs F’?ﬁ‘T EI iz H| > Stephen A. Plass, Bedrock Principles, Elusive

Construction, and the Future of Equal Employment Laws, 21 HOFSTRA L. REv. 313,
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FRMARTZER  WEEaSHBS 23"

McGinley % # 4% t T FF 2 B AZ 3% %215 () & L B 47 38 5k = F
% THEWARFREIE TR B WA BT 2 RS R
FRZEE P RUABETERRYE  EREEMEZ2K
SAEFERAFNE  DBHRBREMZIEF  ARTLAXLE
B EEARAGSERZA BB ANE - BEAH
BEEGEELN  EAEABABEZER  RBRERZET
B TN - LR HIE AR 2

BAZ T AT R B H A AR - BRAATH -
M BFE#%° BAs W " BWAZAH , (Trademark Official
Gazette) - A JFFLLBES R 2 A NREH R 2 B8 WES
BUE OB L A B ERBE TR RRABUT R TR EL
HERUBEABEAE  RAREFZERTEABFZRT - A%EHK
BEEERAARERTHLZEE  BTRXEFLZSEHSY
%229 o

T AZ i % 215 (a) 7% & 7 i i Central Hudson % A B 4 & 2 i
B o b BT 20 AL B 5T McGinley £ 7% o

383 (1992).
In re Tam, 785 F.3d at 583.
225 1d (citing In re McGinley, 660 F.2d at 486).
226
Id.
221 Id. at 583-84.
228 Id. at 584.
229 Id.

230 Id. at 585.
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(D3 B BAZ S s M e O - BB P oL

BT A T E R R A RIEBUR AR DL
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interests ) - M B LG FBEUIA LR AR ET RN FH M LA
o THEBUHNTRBRBUAE  FETEZTHRMEE &
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BREHRLNEMALASE  RETHAE P L LN 2HE
R H TR AR E RGBT TR B IR DA
ERAFHZ TR ETHA SR aETUAT?

AREWERE26@OKBABER A BB LA5E  AEEARH
ERPBEAEHRSLAREE R ELER - ALAT RS
AERGBHAAIET A& FE 25 - #la - CELEBRASIANS -
ASIAN EFFICIENCY - B 5 i Fr B s 4 2 BB T sk s 5 s LL &
o A R AR A PR S BB oL R R
HEE.

QMBI FAEL LR A TR G MHELRE

WERZI

BRET BB A F 2@ R E A LR T RTMAE

BHET  BA WENERAHSIMBLIR  REEFME

231 In re Tam, 808 F.3d at 1335.
232 Id. at 1336.
233 Id. at 1337.
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BEREZ BT WhEEHEHLETH2ZHE™" & ATam¥
BEATLEBASWENALERSL SO BB LEAHE 3
LHERERENZ T H  MHEATERSRENTIZEE24)
BB BN FREAVSHEGEZA AR N HEHEAY
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ZER.A V. v. City of St. PaulE W - K[ i8 Bl s22h - £ & %
BUXEVET  FRRABHEYEL A YA HEHEE 52
ZREELEAMUEHRY  WHRER THRAGERERZ T8 Y
X FERAZHNENZRE AR EES2RQFKGERS
HEEZNETMALNGE  BESABY BREAEBRBEEL
A EH A o

2ERBELERT IR

FEMBE®R - 3 —  Tam {748 LL“The SLANTS %+ 3 4
B BEAARLEAS HECATHINEL AEITERNEG
BXE M2 RE = HEARBERARASH  BUTHHHE
HEEZGR AP REEREECE G = HEEE2E
OFEEG Y EBIHATamA S S22 8 8B 7E> o

(DA 3 4 210 () 2k =2 2 Bl 438 7 A 3 9 A0

ERBBRXFIRREZEEA YN EAZER  REE
AR ETTAR Z E DS R R AR E 20 () k2 AL T A
WA AL A B A BAEEREEEMT - AR

234 Id. at 1338.

235 1d.

236 Id. at 1339 (citing R.A.V. v. City of St. Paul, 505 U.S. at 385).
237
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A AR FAETLARE  REAHATEERE T HFA
BHELER RS WHEEZANZETY  FrusfnY
PR ARG 2 HEERBREZ S AR TERE240R)
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QT IE M IE B BT 5 R

T AZ 2 3 A ok B A RR SR T 5 2 AR 18 T 4% 3 T AZ B BB
EAFMEL - HlEWalker £ DL T EHFH B | (license plates)
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BORFT A ez MBAENFR 2O H F N BT E s
RERED T A LB BRI AEA BB — B
Bl EEGMEET SEABREHE FTEFSARNTH -
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Mt AV £ A48 - EBURMBGEME - B E D ARA
_;ggﬁ244 o

() BIAZ % F 205 (2) 2 = #8030 JF BUR 2 48 Y

ERERERNT  THEREEZARZREZEEHA £
HE=Swmalm MELBRTHEANZ 245 » PLU.S. Supreme Court Rust

240 1d.

“ Id. at 1340.
42 Id. at 1342.
243 Id. at 1346 (citing Walker v. Texas Division, Sons of Confederate Veterans, Inc.,
135 S. Ct. 2239, 2249 (2015)).
44 Id. at 1348.

245 1d.
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v. Sullivan % 4] - 3% % B RF 13 DUEE 1k T 25 45 % {5 L 70 1 G 4 B 35
Wb HADSSERANBN  UREFEAEZEE &
B e b EMH AL T LWt E, (spending program) LL4h [ %
TR ST URR  BESRLEREABF L HTE
LHBHERLAE  ERCMABFZRNTAYBERLN  Hib-
BORE T3t 38 B et e B AR 2% o

3. fkCentral Hudson X i ¥ 52 F T2 % - BAZE F2M% (@)%

niEE

BIAZ R DL B 3 R R R TR W BT S A 4R
B2 TR BT O BT B W AE 24T & £ F Z Central
Hudson% i 2> B8  BEXE2E@K A F AEh%E
ZEW MEBLT R0 HHRTEEEZ LS  deh
ZARBEEANEER BT RBIEE Y FERL K -

BES T RAAETEE B 2E@QSEE AN T LR S %
H & o T4 %8 Central HudsonE 7 FAZ £ 7 FFE - M EX
ZHRHAEATAAAS RSN T EREEZAL  LEEHT
B P EEEZMED  RFRT RS RERERLE
ZEREYIRI % - REO B R AR L B AR i R T H A AA
THAENGEENMEEARGLE  2HAE R AHAZE$2M40)
EROEE AT Ik d A

246 1d. at 1349.
247 Id. at 1350.
248 1d. at 1354-55.
249 Id. at 1355.
250 1d. at 1356.

251 1d

252 1d
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B2 RTLEAR  SEHEFE2E@KEN  BERFL
BRnRH WA R EAER  BEGEH R LR - BEHBHEXE
IGEERREREZ 5% HEEF2UE@FF RSB HIES
FEMEF A ER E RS CE S AERBEHEE €1k
AHREEHAEE L RES o

OFEER
1. Timothy B. Dyki* & 254

WS EUE@R L LE W ER RSN EEE T - e
Z BB SRR AR - BB RN S
BERBEFBBEXE B2 EE  HIERE - £ LHEGTE
FAMEHLNRE REAE ALEAARCARARS #
o plamARE - B A ED

2.Alan D. Louriej® &

— WEFEG@KEEEL LTS TEABERLE
AR AR NEREZ R I B — 2By -
AP BH— L2 HEERRE RS T E 2w
o BRSO  WEEAMAERAEEE A%
BREAE AL TR AR EEEE I TARRAD =

253 Id. at 1358.

254 e S A e F [ . I T -
Dyki P38 A H 5BH1) P BGLT] i d ¢ 8910 82 SHrtgL T By
i;;; °

255 In re Tam, 808 F.3d at 1363.

256 Id. at 1374.

257 Id. at 1374-75.
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B R AkER 2B EENENTREZHERThE AR
o RBEWHVOESER  FTLARRAFHEGARZIE BB
HRTAANEEMAZEEREZHAD L0 BAHER
EELAEHEA NS ESREE  FERUETFRHELE LA
Z EHBURAT AR EE RV E LB AT R N CEHAN
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? Z’}V‘ 259 o

3.Jimie V. Reynajk "é‘

OHZARERTH  REAFEEE

BERLE LW ERE AT LR TR WHEZE NN

REHEHBRATS BEZRBEUETHEXS® 2858
BHEAHENERR AN B R T LB R ARES
ZEH O ARHERTHRARAB Y ERAR L EZR AR 9%
RETLRBEA S T2 LR AT o 3% % %4 Bolger v.
Youngs Drug Products Corp. £l % VL = A E G HKwm & ETENHL
SHEZANMFMABER SR AAMTFAESL  BEXELHY
o AR LS E AR EEANRT A EE T
ARAEREL WA ESHERTHLE T HBEEZ M BUFH
BRGNS EEETATRF A

%8 Id. at 1375.
259

Id.
60 Id. at 1376.
261 1d.
62 Id. at 1377.
263 Id. (citing Bolger v. Youngs Drug Products Corp., 463 U.S. 60, 66-68 (1983)).

264 1d.
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B ERERLG AR 2 B PR —H YEBEREEL
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SHRER WA BERE  FH - MEEZRN - B B
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265 1d.

266 1d.
267 Id. at 1379.
268 Id. at 1381.

269 1d.
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BEMSHz HLE  BACABTEET  WEAEZRY -
Y~ —O—bERB IR EER Matal v. Tam%
OFRIBEH

TEMHBR I RAFHEARR SR — B AR 2R
ATIHEARERBF SR —REEASBTH  EAFERL
HEFERMETHAWEEM T RERLREM WAL KL AR
THEBHATERMZEELM  TEHNRRN SR LA LEN
Z 21 it A ﬁ?%’?ﬁzn > PLGrove City, Utah v. SummumZ 21| - 3%
ERANAPRAMABN S H  WMABRTHES  BUFERA
B EREE R LAEERNAREERE - AEEL L RE U
FRETRAE N2 R BB RETREANE 2 LT HE
BRAEZ SR AMBELTEHLHEEY - BEESL L
WHERANEEBAALT R AT EE MY HES AT
T BONERE R BUT S R R 2 I - (B T R B
T ETHRAGUSREETHE LR BECE R RE - A
BUZ AR R FEGLEBRE Y S 5T LY
B RETHE ML T BBk E 2 %, (the engine of free
expression ) 7 ME L R AWAN - B WELLAS
WO MEBB TR - ERBREHGTS  RAFERL KX
HEFEHEAREETo4 REZSTEALALNELTEE

270 Id. at 1382.

271 Matal v. Tam, 137 S. Ct. 1744, 1759 (2017).

272 1d. (citing Grove City, Utah v. Summum, 129 S. Ct. 1125, 1125 (2009)).
273 Id. at 1759-60.

274 Id. at 1760.

275 1d.
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The Intersection of Trademark
Law and Freedom of Speech: The
Constitutional Study on the U.S.
Case of Matal v. Tam

Pin-Hua Hsu
Abstract

In December 2015, the United States Court of Appeals for the
Federal Circuit issued an en banc decision in the In Re Tam case. The
decision of the Federal Circuit reversed settled case law that has stood
for the past seventy years. The court held that the “disparaging
provision” of the Lanham Act is unconstitutional as it fails the strictest
form of judicial scrutiny in violating the First Amendment rights of a
trademark owner. While the ruling is crucial in both the trademark and
First Amendment world, the U.S. Court of Appeals for the Fourth
Circuit, however faced another dilemma regarding the Pro-Football,
Inc. v. Blackhorse case as there will be a Circuit spilt if the Fourth
Circuit disagrees with the In Re Tam case. Fortunately, the Supreme
Court concluded that law banning disparaging trademarks is

unconstitutional in Matal v. Tam of June 2017. Whereas this case can
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indeed be interpreted as a clash between fundamental principles of free
speech and trademark doctrine, it sets the stage to review a way to
accommodate First Amendment interest to other values. Although the
issues in the “Ordre Public and Morality” provision of the Taiwanese
trademark law is not so present, it is still necessary to take precautions.

The J.Y. Interpretation No. 744 is a best forum for us to debate.

Keywords: Disparaging Provision, “Ordre Public and Morality” Provision,
Freedom of Speech, Unconstitutional Conditions Doctrine,
Commercial Speech, Government Speech, Viewpoint
Discriminatory Regulations, Strict Scrutiny, Intermediate

Scrutiny, Prior Restraint
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