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The Interpretation and Legislative
Policy About the Legality of the
GPS Surveillance and Investigation
in Taiwan: A Study of the Supreme
Court Judgment in 2017 from a
Comparative Law Perspective

Keng-Wei Fan’
Abstract

This article aims to reexamine the nature and the legitimacy of
using GPS tracking device for investigation in the current era of rapid
development of technology. In 2017, the Taiwan Supreme Court ruled
that using GPS tracking device violates the right of privacy guaranteed
by Article 22 of the Constitution and thus constitutes a law
enforcement. In order to further investigate the superiority or inferiority
of that Supreme Court’s judgment, this Article aims to discuss the
Judgment of Supreme Court of Japan dated March 15 2017 through the
perspective of comparative law since the aforementioned judgment is
similar to Taiwan’s judicial ruling in the terms of law enforcement. The

discussion on the nature of using GPS tracking device in Japan’s
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judgment is then analyzed and compared with the judgment of Taiwan.
It is then proposed that collecting and storing the location data of a
certain target with GPS tracking device continuously and in the long-
term—as well as using the collected data to analyze the target’s
everyday life—is a violation of privacy. Consequently, the use of GPS
tracking device should be considered as a form of Prosecutors’ Order.
In conclusion, it is suggested that before the legislation of using GPS
tracking device in The Code of Criminal Procedure, neither public
prosecutor, judicial officer nor judicial policeman should have the right
to use such form of investigation. In the future, it is recommended that a
law that controls and limits the amount of information acquired from
the certain target whose movement is under surveillance should be
legislated. The privacy of people should also be protected through the

warrant requirement and the formal notification after the surveillance.

Keywords: GPS Tracking Device, Privacy, Prosecutors’ Order,
Surveillance, Surveillance Society, Reasonable Expectation,
The Code of Criminal Procedure, Warrant Requirement, The
Mosaic Theory, Gesetzesvorbehalt
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