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ANTONIO CASSESE, INTERNATIONAL LAW 107 (2001); Aureliu Cristescu, The Right
to Self-Determination, E/CN.4/Sub.2/404/Rev.1, (New York: United Nations,
1981), at 23. Available at https://digitallibrary.un.org/record/25252?In=en (last
visited: 2019.09.28).

DAVID HARRIS, CASES AND MATERIALS ON INTERNATIONAL LAW 108 (7th ed. 2010).

CASSESE, supra mnote 8, at 141; ANTONIO CASSESE, SELF-DETERMINATION OF
PEOPLES: A LEGAL REAPPRAISAL 140 (1995); IAN BROWNLIE, PRINCIPLES OF PUBLIC
INTERNATIONAL LAW 489 (6th ed. 2003); S. James Anaya, The Native Hawaiian
People and International Human Rights Law: Toward a Remedy for Past and
Continuing Wrongs, 28 GA. L. REV 309, 322 (1994); Dinah Shelton, Normative
Hierarchy in International Law, 100(2) AJIL 291, 303 (2006); Glen Anderson,
Unilateral Non-Colonial Session and Internal Self-Determination: A Right of
Newly Seceded Peoples to Democracy?, 34 Ariz. J. INT’L & Comp. L. 1, 18-19, note
61 (2016); MARTIN DIXON, TEXTBOOK ON INTERNATIONAL LAW 164 (6th ed. 2007);
Report of the International Law Commission, 53rd session, A/56/10, 2001, p. 284;
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SARAH JOSEPH, JENNY SCHULTZ & MELISSA CASTAN, THE INTERNATIONAL

COVENANT ON CIVIL AND POLITICAL RIGHTS: CASES, MATERIALS AND COMMENTARY
142 (2d ed. 2004).
14 ROSALYN HIGGINS, PROBLEMS & PROCESS: INTERNATIONAL LAW AND HOwW WE USE
IT 124 (1995).
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16 Concluding Observations of Human Rights Committee on Azerbaijan, adopted on 3
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Cristescu, supra note 8, at 39.

18 Thomas M. Franck, The Emerging Right to Democratic Governance, 86 AJIL 46,

88 (1992).
19 S. JAMES ANAYA, INDIGENOUS PEOPLES IN INTERNATIONAL LAW 100 (2d ed. 2004).

20 S. James Anaya, International Human Rights and Indigenous Peoples: The Move

Toward the Multicultural State, 21 AJICIL 13, 50 (2004).
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CASSESE, supra note 8, at 106; Cristescu, supra note 8, at 106.
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ANAYA, supra note 19, at 129.
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(Nov. 28, 2007).
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Tomlinson, Indigenous Rights and Extractive Resource Projects: Negotiations over
the Policy and Implementation of FPIC, 21 1JHR 1, 6, 10-11 (2017).
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Constitutional Court of Colombia and Free, Prior and Informed Consent, 23(3)
- IJMGR 355, 360 (2016).
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Final Report of the Special Rapporteur, UN. Doc. E/CN.4/Sub.2/2004/30, 13 July
2004, p. 17 (2004); James Anaya, Report of Special Rapporteur on the rights of
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Council, A/HRC/24/41, 1 July 2013, para. 28; Mauro Barelli, Free, Prior and
Informed Consent in the Aftermath of the UN Declaration on the Rights of
Indigenous Peoples: Development and Challenges Ahead, 16(1) IJHR 1, 18 (2012);
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30 ILO Convention No. 169 Concerning Indigenous and Tribal Peoples in Independent

Countries, date of adoption: June 27, 1989; date of entrance into force: 9
September 1991, 28 ILM 1382, 1384-85 (1989); 22 ratifications as of 4 November
2010.
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Human Rights Council, Final report of the study on indigenous peoples and the
right to participate in decision-making, A/HRC/18/42, 17 August 2011, Annex
Expert Mechanism advice No. 2 (2011): Indigenous peoples and the right to
participate in decision-making, para. 19.

SOPN M Mk BE 7 2001 F T Mayagna (Sumo) Awas Tingni Community v.
Nicaragua ; % > BfFRUE NIRD 4 Bl 4oms ”"F| isA %jﬁ =2 £ [l
FE T ST2S R L R R A e ST21 RV R o IR A R A
VAR AR A EE R PR SR R AR TE Y HE R
m%&?*@@k@@ﬁ?ﬁﬁ%%’ﬁﬁﬁﬁﬂﬁiﬁﬁﬁﬁﬂ’iﬁﬁ
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Mayagna (Sumo) Awas Tingni Community v. Nicaragua, Merits, Reparations, and
Costs, Judgement Inter-Am. Ct. H.R. (ser. C) No. 79, (August 31, 2001), paras.
140-45, 148.

34 Parra, supra note 28, at 362; Inter-American Commission on Human Rights,
Indigenous and Tribal Peoples’ Rights over their Ancestral Lands and Natural
Resources: norms and jurisprudence of the Inter-American Human Rights System,
OEA/Ser.L/V/II, Doc. 56/09, 30 December 2009, para. 295.

IACHR, Report No. 40/04, Case 12.053, Maya Indigenous Communities of the

Toledo (Belize), October 12, 2004, para. 142.

35
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6 Ward, supra note 27, at 55.
7 Parra, supra note 28, at 360.

Daes, supra note 29, at 17.
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39 Inter-American Court of Human Rights, supra note 26, para. 16.

40 Human Rights Council, Report of the Special Rapporteur on the situation of human
rights and fundamental freedoms of indigenous people, A/HRC/12/34, 15 July
2009, para. 54.

M Governing Body, 282nd Session, November 2001, Representation under article of

the ILO Constitution, Ecuador, GB. 282/14/2, para. 44.
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42 Alex Page, Indigenous Peoples’ Free Prior and Informed Consent in the Inter-

American Human Rights System, 4(2) SDLP 16, 19 (2004).
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45

Inter-American Commission on Human Rights, supra note 34, paras. 323-325.
Inter-American Court of Human Rights, supra note 26, para. 156.

World Bank, Striking a Better Balance: The Extractive Industries Review: Final
Report: World Bank Group Management Response (September 2004), para. 32,
available at http://siteresources.worldbank.org/INTOGMC/Resources/finaleirmana
gementresponse.pdf (last visited: 2019.01.29).
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6 Inter-American Court of Human Rights, Case of Kichwa Indigenous People of
Sarayaku v. Ecuador. Merits and reparations. Judgment of June 27, 2012. Series C
No. 245.
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The Right to Consult of Indigenous
Peoples and Its Implementation: In
the Context of the Right to Self-

Determination of Peoples Under
the ICCPR and the ICESCR

Hui-Yen Hsu

Abstract

The article 21 of the Indigenous Basic Law which provides the
right to consult of the indigenous peoples has entered into forced over
13 years, but its implementations are still very weak. This situation
reflects the reluctance of administrative branch to fulfil its obligation
under this article, and the reason might be the normative
incompleteness of the article. This research aims to explore the
normative content and basis of the right to consult in the context of
right to self-determination under the ICCPR and ICESCR and by
reference to the jurisprudence of Inter-American Court of Human
Rights on the right to consult of the indigenous peoples, hoping to
reconstruct the content of this right under the domestic legal system of

Taiwan.
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