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OESEHEREHA "HEERZEEAE, 250 - T
%% % B F 8 %Hall v. HilbunZ £ ( T4 "Hallz %, ) B5% .
ERNRMEETE R L TRERLEN B BENREER
FHETIE CHAEAEE - AUAERATHEG R (KA
HEEMAEES) BRKLGEMFALEL (RLHETHE
B)  FEREMN B EE S . T kg
HZEH - BETREEE 2 BRI, AT £E 0 A

LAPA LT HallZEEHEEF2E—@EN (FEAFL
M) Z# kY BT EmAEENERZER  ARETE L
ToOERTEAKE "TMEEs PHERY AL EETR T
THERARZ At MHHallZ £ R BB T BREH, TH

Hall v. Hilbun, 466 So.2d 856 (1985), In the care and treatment of each patient,
each physician has a non-delegable duty to render professional services consistent
with that objectively ascertained minimally acceptable level of competence he may
be expected to apply given the qualifications and level of expertise he holds
himself out as possessing and given the circumstances of the particular case.
[Ty ﬁﬂ§§34’ 1372 -

X ﬁﬁ?‘ig_liffj“' f?ﬁiﬁfﬂ/ pLig > 4~ Miss.Code Ann. § 85-5-7 (1999)7 ik i » =14 H el
CRIRNCL =8 SRS PR T2

36
37
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ERZEBAKE ) ZHR - AMERTENRELT  BLBEMEH
EHEEGHF AL EHRERER A% (LR "TRIEEE ) ) W
eEHMFEZRA  BERMEBRERZI > HFEHEERT > 28
A NAEEBELBEA ARG AEGITESN  HEeHENEMREE
24k HB O BRC RHEERN (BRLEERS) P HRE
K i AAE 18 J& ( maximum reasonable medical recovery ) - #5 ¢
MERAY WMEBAHERY TREEREEKE, EHAE
o

3.\  HallZ Xkt AL AT L6 ZE " FHKkE ; (average
levels ) —7 > MHKA " ¥ # X 2 xALAHKE , ( minimally
acceptable levels) fF A X EEZHEBH AR  REAZERAS T F
B, ZFEHEBMS EERKS0%ZE BT T KE ) B
FERSO%M BRI AT Rz K Ml AEMLAEHaEEm " F

38 Hall v. Hilbun, supra note 35, at 871, said “Beyond that, each physician has a duty

to have a practical working knowledge of the facilities, equipment, resources
(including personnel in health related fields and their general level of knowledge
and competence), and options reasonably available to him or her as well as the
practical limitations on same.”

39 Hall v. Hilbun, supra note 35, at 871, said “given the circumstances of each
patient, each physician has a duty to use his or her knowledge and therewith treat
through maximum reasonable medical recovery, each patient, with such reasonable
diligence, skill, competence, and prudence as are practiced by minimally competent
physicians in the same specialty or general field of practice throughout the United
States, who have available to them the same general facilities, services, equipment

and options.”
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KR ARE  XEZEHBRITAZAR  HARAXRLZE B
RITEZBERD BEREZME  BAARAETERAZE
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40 Hall v. Hilbun, supra note 35, at 871.
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O TIEMERT, BIE T EREIEER

EEHEEREEMREE M 2 E B K (reasonable physician
standard ) - H T HEMHEE | —F HFZ VLA (reasonable )
FE1E Y (prudent) B AN WHEBZEFIMATitht=z " £H
REEEHEMNCERZEN ), ~&x " EREEEN , MY o &
REFBEZELHRBERBLAREWNRBGUBELRFE (tort of
negligence ) w1 - H T B &K B H B £ # (standard of care ) 7 JEE
% HHEFRE ﬁﬁ%&l%%%zﬁ’%ﬁgﬁﬁﬁm °

ILATAHER  B2RAFBE  HRBIEUYTE - EHR
BERBAEM  LEE %%Zﬂ%?@ﬁ BBAEFZ "THEES
¥ A ; (reasonable prudent person ) HE& 3 £ [F - [F b 7 B A
BMEF AR R ER K EXEH (professional custom ) #
543

2T AT HUG  BEEXERELAE N —FTHEANS A
HEANG  RAFBEWEERE  TRMELAEEAEN—HKA
REMZ  MHA T EHELSBATHE R X MR B L a8

41
T - H?34 pMM4%°

2 PRIV AR PR TE T 1 U (Standard of Care) 7 i3k Ui
43 f{;b#“ﬁ’ﬁ?éh F[tﬁﬁg};&um 15385 > F163-68 > 2010F 6£[1f! -
Leighton v. Sargent, 27 N.H. 460 (1853), said “the professional man contracts, that
he will use reasonable and ordinary care and diligence in the exertion of his skill
and the application of his knowledge, to accomplish the purpose for which he is
employed. He does not undertake for extraordinary care or extraordinary diligence,

any more than he does for uncommon skill.” at 471.
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( possess and exercise that degree of skill which is ordinarily possessed
by members of the profession) # &% 2% B — 7@ » mAMTA
CEMAABBMEANAZEZERRY  LAZHBEZEZFE
A gk TEESMEWEG , (professional custom) BT A\
i K 2 F| B o

BREEMEMERAZREER O "TSEE, &

DL T dn (KSR 2 ) BB PT BL 5 09 B At A 3 - R AL T B8 2 M3
P B A| (locality rule) “®Z 4 [ 14 12 % (National standard) *' = J#
# HARAEERABEMEE EBRAEFRAZIGHEEZHEIR
it'zﬁﬁi? CQERTBEHEGRERE L ZFH—OEEXEA

4> ## 5] |, (Respectable minority rule) *® - JRE7 T T 88
HRLZBEM R AW ERA RN L6 R T E RS WA ZLHE
K RERDVBAMBEMRAT] AR FRALZIBRETE  Laps B
EREMEATZER  NBEFARZTEERY )  HEZE "HERE
# Bl ;  ( considerable number rule ) 49, B T B AR A E R A

44
45

Ritchey v. West, 23 I11. 329 (1860).

Neil Meltzer, Case Comment, Helling v. Carey: Landmark or Exception in Medical
Malpractice; Compliance with the Medical Standard of Care May Not Protect the
Specialist from Liability, 11 NEw. ENG. L. REV. 301, 308 (1975).

Small v. Howard, 128 Mass. 131, 136 (1880).

Pederson v. Dumouchel, 72 Wash. 2d 73, 431 P.2d 973 (1967).

See Borja v. Phoenix General Hospital, Inc., 727 P.2d. 355 (Az. 1986), held:

“Through that instruction the jury is informed that a doctor does not commit

46
47
48

malpractice simply because he employs a method of diagnosis or a course of
treatment some doctors do not find efficacious. So long as a respectable minority of
physicians approve the disputed technique and so long as the defending doctor
properly employed that technique, he has not fallen below the standard of care.”

See Jones v. Chidester, 610 A.2d. 964 (Pa. 1992), held: “Where competent medical

authority is divided, a physician will not be held responsible if in the exercise of

49
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% HEMZBERIATGREFEAEBNERE TR ERZERY
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BRI BER  REABARENLTRRRE - HEULRE
W%%%’Aﬁﬁﬁﬁﬁ%%ﬁ’%W%Mmﬁﬁﬁﬁﬁzﬂwﬁ
ZETARE  WHEE EOMBRFEIAHERACRELELMEZ
BEATAH WMAamEHAENE - QREZEANHZE S 2 " Bolam
test; 0 BE TEMMITE REAFLERAUEROERE
%%ﬁAf%meﬁiﬁt MIAARRAHRA ) HEE "B
I ZBolam test; '+ BE kR ABEE b T AR ER 1
EXER Ttkﬁﬁﬁ WEXERNBETAERET AT, ©
% ﬁﬂ%%%% Bolam test5t & I HE X &R &M &k 2 #| 3% - 1
& 1E z Bolam testfT# % @ Al GERNEEZERLZRA  HE
ﬁ%%&l%%%%ﬁigﬁﬁﬁﬁzﬁﬁﬁé T B FE— R &
ME?T&%%%%W% FTEERT AR FRATHET
X AFRREGCHEMARZERERL  AMARANEEZRER - Ik
#a%hWTW% EAMNKZ ZEEEAAGHEZBRIER

ﬁo

“RG RS ARBEERREERR T BERER

his judgment he followed a course of treatment advocated by a considerable
number of recognized and respected professionals in his given area of expertise.”
50 See Bolam v. Friern Hospital Management committee, [1957] 1 WLR 586, held: “A
doctor is not guilty of negligence if he has acted in accordance with a practice
accepted as proper by a reasonable body of medical men skilled in that particular
art...”
°1 See Bolitho v. City & Hackney Health Authority [1997] 3 WLR 1151, held: “But
if...it can be demonstrated that the professional opinion is not capable of
withstanding logical analysis, the judge is entitled to hold that the body of opinion

is not reasonable or responsible.”

-120-



—ONFRA PP AFRREBEALINZAR 35

# 17 % B8 N 5 & 3 B Helling v. Carey 7, £ 2 de > % 5 - At
FhARAEEMELAAETZEZELIFEEFT HA (a matter of
fact) BT EBREBEETEHREH LSRR LE R ERE
% LLE 25 4o~ (risk/benefit analysis ) z &£ [# #2 (a matter
of law) Zu - HHHEEE MR EEE B E M2 H LT E .
AUHERAGEHETESTHELD  REAREET TR
R EEBN AR REEEEE L AR ARER W
(wake-up call ) &7 £ JRH o] - E£EH[F—M 2 E A EES
KA LEEHL T REAWH K, (rouge case) > o AT - AH
B EG TERREEG, BE IR BEOMEEE £
Tz THEBRMAZE, R MBTHEERZBERY (54
M) o BB EEHFEEHaZ £ BT E TR BN 2 B
FER UL B MR BE BT B AR AR M1 AR JE BRI | 2 B AR Bl
EXTHAAY - BTE

SR HERAEABERALEANALESR - T
GEBEUFERLBAEH2 BN —RAZEGHE L B EE

52
53

Helling v. Carey, 519 P.2d 981 (1974).

See Meeks v. Marx, 550 P.2d 1158, 1162 (Wash. Ct. App. 1976) and also Harris v.
Groth, 663 P.2d 113,120 (Wash. 1983).

Carter L. Williams, Evidence-Based Medicine in the Law Beyond Clinical Practice
Guidelines: What Effect Will EBM Have on the Standard of Care?, 61 WASH. &
LEE L. REV. 479, 502 (2004), and also see BARRY R. FURROW ET AL., HEALTH LAW:
CASES, MATERIALS AND PROBLEMS 199 (4th ed. 2001).

ot ”?,: £ Helling v. Carey$ £33 s e IS L& =i e ST NES [ I
H[l 7 Helling " 7 fjij ¥ #f = | Illinois  Louisiana + Pennsylvania + Ohio ']
(kamﬁWﬁ%ﬁ%ﬁH%@ﬁiEm’%mmpdem&k,Me@wt
Demise of Deference to Custom: Malpractice Law at the Millenium, 57 WASH. &
LEE L. REV. 163, 172-79 (2000).

Hall v. Hilbun, 466 So.2d 856 (1985).

54

55

56
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#TEE A, BEs T HEE R, R E BRI L - S TR
z "I EEAZ#E | (reasonable physician standard ) . TN
FER AT — &% EnHl M Helling v. CareyZ £ FE RN - 7
MEBALTLEZ—ILI/\FE“WASH. REV. CODE § 7.70.040” /i
AR CHEEEABRREEY £2% . RE-_000F
Philip G. Peters 43t - 4 1718 M 2 % [ 4E 48 74 34 5% 17 B 55 7 34
XERTH (ZZEEEREEOZNETAE BRI AS T
BRELE)  EEHIEMT R A REE : HRER T EMEE
BIARZE | 2 #| B RROE N F &I Eth kAR L&
RAERBEER  ERLENTEHFREAREREBEMESR BR
BHEER RN FTAREENS ", BRL EAFEEE
DR RHER ~ RFE X A4 (affidavit) 2 5 35 % & B A AT
AETAEY . BFaREEREEEHEEY
BEMHAEETEA R BRBEAZERRGHI BT £ B0 E
2 UBATENXFHEL (FEAMETF) RIEEE—BRAZE

IS
AN

3 > JR Bf “possess and exercise that degree of skill which is

Peters, Jr., supra note 55, at 172-87 (2000).

RCW 7.70.040(1) provides that the plaintiff in an action for professional
negligence must show that the defendant health care provider “failed to exercise
that degree of care, skill, and learning expected of a reasonably prudent health care
provider in the profession or class to which he belongs, in the state of Washington,
acting in the same or similar circumstances.” # @ ¥°2000F ﬁlj =l pl ?J New
Hampshire, Oregon, Virginial'| ¥ West Virginia”[[*" 1% o

59 Peters, Jr., supra note 55.

60 E.g., Sanders v. Ramo, 416 S.E.2d 333, 335 (Ga. Ct.App. 1992), Heirs v. Lemley,
834 S.W.2d 729, 733 (Mo. 1992), McCourt v. Abernathy, 457 S.E.2d 603, 605
(S.C.1995).

o1 Quintana, 827 P.2d 509 (Colo. 1992).
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ordinarily possessed by reasonable ordinary person” - % [#| JlE 5 & 5
3 T o 3 5 R #h ¥ 1 7] JE % Z “possess and exercise that degree of
skill which is ordinarily possessed by members of the profession” - #{
AT M ) LB BT 2 R R A K 2 F BB T R 2 “possess
and exercise that degree of skill which is ordinarily possessed by
reasonable physicians” - M E L BT ERFEH EFEL T H
PEET,  HRER T — AR R B N 2 B A
BETRE  THZARTAFEREMSTZ "EREETH, #
BHE - MAFEEBRZAAUERIE RERXZERHRBEEX
K0T R PE R R T SR BIAR DL 0 ARTT - AV B AT DA RE AR AR R
W TEEREE , 2B EWMPEY THEEEREARE,  HE
FIER R RBEERZLSFE o

fif — =& % A EEREZRBLZEHEERE 774 "8
WX B, (professional custom) H % " BRHE M , RE
o EEHERBRMEMGER  HABEZERAEEN  LEBE
B oo a2 — R B &R EF A E sk (possess and
exercise that degree of skill ) 2 & - #52 > HEE L Z HEEH -
DREB LB BB L 2 8E] TRERREZTKE "BRE
5 ) BieRBRTm AR FRARBAERTEZRFR
AEEEREETERMGHE 2AKE AR REZHREFHE
MU BERE A2 RS EZFRD " BREN 2w ARR
REEBE > HERAGIRN BT > ZRXFEELZ TB®E
BEEG —FAZRBEEERNBATE R L > ME RS WA E
BRBAHEZZREAFHHR IMERBEIRLEIERGH 22
AR o
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© TIPMEERN , 2 HZEE
EBEMBERHMRAELEMIERBZLE  ERFARER
e BAEGTERTIERETHM@K - It JF wHelling v. Carey 7,
KAHEHET N EERME (amatteroflaw ) Z /- @B 7T EEZEF
17 (a matter of fact) Z FFHFEXERR  TENANHEEXE
FREBEBZ TERHENE - AARM - N ERZZNF LR E
T EEARE T - R EE RS E B (give instruction to jury )
DL M REARE ) BATRAMT Z A ARZETIHAERER
BUBH2ZETEERNZ  E0NFLESBERJEER - 5
FREZREERGRER ZETAHRBEZAGHEER - 2REAK
BRAZBEAHEE? FAEEEDRLEEEEZBIAARE
HHWE 24 BB ZHEF (expert testimony ) - JhFHFZNEE
REER " EEBRANRATENZIARTRAERERMTES
AR ESRY REBRFELZEMET AL - HTHRREE
HlzEH TREZHKABREZFAGTMELINGE - R —AF
BE HWTEF—FaAARE #HE2 "EXFARZESE
( battles of expert witnesses ) O R BB ARRSE Y RN
B WEMT AR R L EER GNP T EEEE, 2

62 % Advincula v. United Blood Servs., 678 N.E.2d 1009, 1020 (I1l. 1996) ¢%" » q[|

g DI S B O IO s R

See Oelling v. Rao, 593 N.E.2d 189,191 (Ind. 1992), said “expert must state what
other reasonable doctors similarly situated would have done”, also see Locke v.
Pachtman, 521 N.W.2d 786,791 (Mich. 1994), said “expert must explain what a

reasonably prudent surgeon would do, in keeping with the standards of professional

63

practice”.

F YRR AR ETE SR A B % Anne M. Glaser, Impartial Medical Expert
Testimony in Illinois: Removing the Barriers to Its Use, 27 VAL. U. L. REV. 695
(1993).

64

—124-



—OAFAA B9S2 RIPRELILAL 39

JERBT  #HEZ REEGRLEAHBRELZAMPE ZENS
Brpm At b {E W i F (juries still will stand in the shoes of the
physician ) ° - 3 JF ( i [ % [0 2 ok e B R %8 B B (R T
N o HEZHEE 2z "5 1EzBolam test ; - A Ll A B R
%%iﬂi“”‘ftigiﬁév\%ﬁ EMAEMEFRLEZRLTAET T TH
’ W?FEP HTEEREX 2 EREMTH AR ZEERY - M
BB MBIERAEZEER L AH R -

= Bk

ERANGBLEERBAE L2 TBEKER , & HELLE
REFEMGEFART B ERARENE S RLEEEE - HHA
BHUEATHEHTUEREATHIZAZBRATA (BATE " B%
BAT. ) FAREBBERITAANRERMEZFE AT TR W
FEXEEEZRE HABERARETHINEEEMIERZHHE
AT 2> e

QR BREVIIEEK

HRBREHHAFNEZ S 2 BA36E (—Ax—) TEAKK
W EENE, A THRENEMZALE SO BRETHR
AEEREELMALRE % RELHEAFLARNRELY

#oomBEERz L BARERBARAXGZHARBES

65 Advincula v. United Blood Servs., 678 N.E.2d 1009, 1020 (I11. 1996).
66

PR R R R PR R T WA DR
iﬁf, » 1084 > F190-95 » 2017+ 8] o

AAI365 241 16F1 N 154 280244 F1 + HIFIR 2SI T » 4B A 4K
1158761 -

67
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Brz Bl GRS 20 g8, P X pELE—SHE
THH R ME E BEMETARTEEBTAGHE A E %
HERURAGCEERABREEH L2 R EMARZ S TEHT
Bl ZHEEG  MAHRXTEHNEE Z @B RS i
EMTEAEHE BB L - RTNERZ 8 D25 R
—RERLERITZATE  TARB B AL & - H— R R
B BARZEHHFEACEREH A AE T EREER AL T EE
hr— iR H R, o WHABIRORAEETEES ZHEE
B OHMIBZEEHRR  HEHATL T REELEEEH 2N
i o
OEE L R BRIk L 535

RATHE T REEREES HABZEBEE TARIARS
HHAFHERMEZ TRBHHREESS , ARY  gHRE £
FRMEEM6EH Ry T REEZEEES,  BE—FZHR
FEELARFEZRRT RN ZEE - R REGL T E LW
BEARE  BENDEEEL I NEEEE LR EEE
F# UBLZEEFTH, O LWHAREBABELAN "2EY
B 2 A EOK AP BAEE R Aok E Y R A Bl T B

B RV oL 0 ER R E TR T RS K (F) ()

TE5HE > TOHFHFOMTRIL - GG FDO oI 4RI an s
ﬁ%@@ﬁ%%%%ﬁéhéj°

ﬁﬁjﬁﬁﬁl44£¢ 2FI6F 1N G 23E 28 1951 » HI IR ESATHI38E! - ]y A AKX
233F) 731 -
@W%fr@m&bfu‘mﬂ®ﬂﬁuﬂﬁﬁﬁb%®ﬁﬁﬂﬁ®mﬁﬁ
LU czﬁcsfli??@‘z'iﬁ?fd)ﬁ'%&c: SRR LRI tﬁ‘Jl"EE'Jéc EFNX
T@Et'{*ﬁ%%’ﬁb L EoEREL T %@i;",@%%%b&cfmi‘&%
Kol -~ oL 0dRTHS - |
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Bk B TERBKE | o H TREKE, A TEATHE
KA FIBRGE A TR ES % SECEET
RAHEREEZHMASHRAE T TBSKE | AL T FAS
PO KE |,  GEBEHE 2 KERLZEBL RNAE  REEE
R ) 2 B e A B T o R R AT KE - gk AR A
XEH e o
FAHABMNEHNEGARARE RN EREREES RS
BEESHEEAGEE  RERHAFARMSTEL THLHAS
T Hk - BT TR, 2 TBEKE, AEEEG
HEFEET  EWE T HRARRE OSSN, NP T &
REXEEG, 14 T BRI TR R R R B R i R K
B, RAERBE—EE (B NEE) 2 THAEREES
HR™ BEHEFN—TE Bl BABMNBEHEHBRMET
T TBEKE, ZREABEE  RMARELR  BRAERE
"EERBLERY , ZKE REAESRERZTBREL A
W RERAFMATRTEZ TEBEFEME, ARy THEY

71i?ﬁ%ﬁﬁf&i%ﬁ?@d)ﬁgfmﬂ74lyfﬁﬂwElU9m312H)c

R PR PRER U RER B PO ERER Y
22 > 2008F 5k o

& FHIPAISTE 3F30F W& 135F563F1 - A GIF #1039F 66F1 - A8 1 4 X
468F) 76T -

ORRE T 0% GERCRRE T T RS IR AN T B H L - 2 OR
DTS L~ GG f s KB ESEIE S Q5 M OE BB 4R
FENBH - FEBRBHOE L £ BNEEDE - BRIFE O LD B

L TEVOLBCBBERTETHLLS, -

ﬁ*ﬁﬁﬁﬁ'ﬂf‘7EJ20E'§J§J*136%J723EJ A BIF#E1053F96F1 - HIFIY A AKX
478 65T -
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Bkl 2R B TE T DREFTEELTAERER
THHERBEE R BEACE - B2 ER RS
B FERB RS AR S S T A —
FR—Z Bk BERE 7T R TR
Wk EEABRBEETENEE 2 ERRECHER
FEME R - HIBRBBELAZE MR E T HFE - HELMAF %
BE 2Bl ARERSEL B kE P

o DREBHHERTEEHLHE B LB TBRE
TR e T RARRSOEEES, WA EER
%%%%&z%ﬁ’ﬁgﬁﬂﬁﬁﬁﬁrﬁ%%ﬁﬁﬁﬁjzm

CHEEREE KA T REEEEEG ) ZWE - TEKRE

T8 BT 7 65| 0F N B 495 6F) 1499F1 » AN EISITEIE > MG S A A X

883FJ 92F!
awﬁzr%é%@@$&ﬁ@ﬁ&%mﬁmbfmﬁ-%%-ﬁﬁgmﬁ
125 2 ENBRIGIHIHE DS EMBBICR T SN B R FETHLINE D
#%R?%_wai*ﬁ%ﬁ&%%@ﬁﬁ\%Eﬁﬁwﬁﬁﬁﬁwﬁﬁ
FTOFPOAfEeBEIRETH) p@mﬁéﬁ%bf\T&f@&@
BN OWTEY @ﬁugos@$én5&%rﬁ§ T 5 O (F A
HNTmn e
@wﬁ:r%%@%@ﬁ’*7%%?ﬁﬁﬁ&@%%tﬁﬁ@ﬁ@%ﬁi
T BB BICANT AL 2 L TR 0~ g ERSEIC B O T e
CRERE 2 Sl R k/}\ﬁl'lk?@%h%%ﬁczti CHREOSf AT LA
WELD ~ L E TERBIC L o TOBERTETH DL IRETH
%y
%%W%’F%ﬁWMW%Fﬁ4F54Vﬁ? ﬁ7p¢5%ﬁ@§m@
5@%& R B81E 6F 136 F1 (20095 65 ) - KFSEPI [T ~ Fd(tt = « P
R R 3’1?3[5 EINAE NS S Eli%fﬁ* ALY A
Tafi TERE R bwé@i*%ﬁﬁm B el 2T, &
mlﬁaﬂﬁﬁﬁ9ﬁzﬂszj<mm9ﬁsﬂ) P AR SRR
Rk G LN

7
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TERAHBMZEEAR Y W OEBEFAES, 2 THAY
BEpokE | A U AREZEERISEEE LT $38845 F E 4
RAEI R T RUERY AT R R B RS
REZEEY VR TR LBELH O BRKEFNERER B
BERAGAREER — 2Rk SREHEREENE
mo%z%~%u%%¢wz%ﬁmﬁMﬁﬂm¢ﬁ LY
ERAORERAKERATR  TREE - BAKNRAZE

rﬁ%ﬁﬁ%ﬁjﬁﬁﬁ%%%%mé*ﬁﬁﬁﬁi%%%%rn
Wi, 2B L MM R BRN TSR B ESE TR
Tk #EERP \E o mAE T THE,  EEXRARG
ErAﬁ%ﬁJm’%Xﬁﬁiﬁﬁﬁﬁﬁﬁzrﬁ%%%JE%
BT - A o

VY9 ~ ShEERI 2 ER5 |

UL BB Lp L FRmitt r MAREEREFEE L2
EAlENWER  ZERAEEH GHEZAERHDK

;&7 /A%% (Hand formula) %2
BNEERREAEEEEE R "EEAN ) BAAAERE X

% Mﬁ%ﬁﬂ?ﬂ4rﬁ%ﬁﬁ@ﬁﬁlka%Fﬁwg@@W£@JW*

HS4TE 1E83F (1999F 45 ) & (Ijf I E%’ r f[j{@"ﬁ{éﬂmg DF)RY A &
Tk o BIRP A 2 GEATR400F1 (19975 35) 5 {1 T &% Fo
B o= dishas & FBodoE ) AIEE S TR 39271 (20075 35)) -

Jipgr= o 25 SR HE q.—g{ P8 (ﬁ = F.Eﬁf_:@ﬁ B £ i e s Ayl
Qiiﬁ}i;'/?iﬂ% "]*IJ PR e = r?@ﬁ B PR ER A R FEF%
¥ > F149 > 20075 6FJ .

fliLearned Hand}% f{#*U.S. v. Carroll Towing, 159 F.2d 169 (2d Cir. 1947) ¢ % Hr
L

81
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ZHEE - WRAREREEM BRI 2 MR AT
BRUGZE EBBFLALBR "HIHEELAA, (burden of
taking precaution - fifEB) -~ "TiHZE %4 Z # K | (probability of
occurrence © f{fEP ) M T 38 %E 7 K/, (gravity of loss » Ef&L )
Z B WMPRULZEEARBE (PL>B) - WA EREETZ
TATHARTABEREZERRBREM A AL o gk - AR
B2HE T EEAXNFETEZTR - I JER WA E 2 F B AR
B OMEREEBRIALEERA R REEBUAZEEREFRES
EZRF o AATMMABAFEAZRE  EREEAXFTHEIZHE
AL AF BB EMFEZ2E  ED > ITHAETERMEL
JEEFABEBHEZHE BHEHEZRN RBEBEETH £ 2K
Ao TUHBEE ZBERZH ZHEAHEREERZALEN
BWESBEHENARD - RERTHWRA - 58 EH B2 &
.k

TRl TR ) DUATR AR 3 BB O\ R R A R B
RTHWE2 s THE,  HLUMEHERY B BHEE
FEHEREMN TEEAR ) BESAE R B R B R RARGT
HEREBZXZRABRNZETRAMNE & - B — B L ERAT
BoMAETRY . El o EHRAEIER THEANR RBEE
FEH EVOLEHARNTZ THEHEERA ) AREZHEE -
TERG Ak HERGEZHRWEEMI A _H L —

8 R > 34 1398 -

BB i 2 g o R 9 S 206 41 0 F1512-532 5 2008

FTE]
%0 U PRI DR A R B 1035 % E 9120708
M (o WU R T Bl P PR B

(1 F173 0 20155 57] ¢
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ATEAZBANRZHEW & EHEY w%ﬁi%z&m%T
Rl REELBMARELIE  B—HUBRASEHEA
ﬁ%ﬁ&’%ﬁ%ﬁ%%%%%mﬁzm%ﬁiﬂﬁﬁmﬁz“ﬁ
WERHRK, ® RATHDH EXRTE 2 RENEY % - 5t
TEAHGANRZEE T BEF— @5 EHTs (B
7ty ﬁﬁﬁ@%ﬁ%%?ﬁ%@ﬁﬁm%ﬁ@% BEERED
B ERY TG E R R R ) Y B
P mEEAEHER TEAAR  FABRLHEEL S
. NHFMBETAT AT AUAZEABARZEH FEE &
BOTEAEAR ) FABAHE LS EE  HALEERALBELR
Ko BRHASBEZRAS - B W ABETNRAL  E#
ALY EEELERERTRRAEREEZIAR  h=FH A
FREREBME AL AR E - U EHWAR
BH :

1¥ A &5 % B K2 5 £—Helling v. Carey £*°

EH O ORERARE Y ST ARREITHRE  EHL
EHRWDHHELR  BEIREABERTARTOCT TEEKAY
B BEAE R o e R TR A B L AT 3 kAT B ORI (4%
HEIRE) MERDE AT AR AT RE  WEBFUNTM  —

86
87
88

@ﬁﬁfﬂiﬁ 98 A 2 FI 5T6565F N Hi 2| -

Helling v. Carey, 519 P.2d 981 (1974).

PRTEERG B A - A GERPRY  SE SUe
(=5 % R -

United States v. Carroll Towing Co. 159 F.2d 169 (2d Cir. 1947). %[ =
tri,?ﬁ']ﬁ%trl’%iT Ifil > A=)~ ”ﬂ T 'lj—ﬁjﬁéﬁ?lﬂ&' CAVRE - VAEED SR S
£ o

% Helling v. Carey, 519 P.2d 981 (1974).

89

-131-



46 B K EL3H % — BN

ARV TEATRRBERR T ARG, 2 —  BoklET LRB
EHABEIEH B FR R R SRS B ERAE R o
EHEERAGES - BA05 LT R & AT B LI AR 4 IR A
B AT T A o {8 R IR AT IR ST e 1 SE M IR R B 2 %
B MRS B R AT B o HBAORUTZAE=TE
BEaz—BETLR  BRACEHALE  EEEEORINLFS
A SR - B ORIRAR N TR B R A B - DL B TR T
BEREIER BN GERAEANE ZRENE - A HE
w9 g TEEAR FAREREBHE L ERY
Bl A ERAARENENEEY (WEHRAEL) -
MEHZEEBLER  MBEETE  EHEEEREZIHRER
DA EZ AN - HERR AR R EZBMERAR - R " HY
Z LR BT & B HA0R DL TR & ¥ R M B DR E 2B
FEHRI o FR  RAAEBAR—NEOER - LoraERE L IR A
BBz AN B R A N B o JLZE LR MR B
NI B R ERE R A EETNE  NERERA
BEANMAEZHETRLE  HNEAGHELEYT  ELFELHLL NI
AR N BREEEEFREZHRE 24 7 R 1144050
TRAFRRMFE  LARTELX2 (BR) BREMIM
ERE IR ANEREZGRE  TREANSE—FHRME
FHEEZWA - B— L& o UL RAE T AR BRK
B MO\ A AR B R R R BB 2 R AR R - TR A
HAORUTHEF AR ERETFARARS  2EHRANE
SEGEEEEEN - HHh BEREZEANECLRIEES

o1 Id. at 983.
92

4 [ E [k (59 The T.J. Hooper, 60 F.2d 737 (2d Cir. 1932) ¢ % -
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ERAEE  HERFRAEGEZTRAEE  EHEETHE |

2HYBBLEITRAZLEE— TS BHETE

MBI G R RS FE E T H 6565 B BE 4k T A b4l B3
MR, 2B R BRERIT TS A% WERME TR W
e, O RARBABERAERT  REERBERA TBEEL
Bl T W R B, RRMENAE  HEMLYERETHE
Fod g T R R B g o — AR I A A B 5] B B H
ERTZMEHON%UT - 7 BREBTE L T EE
AR ZBR ARSI 2B A nEtd  ATELREHRRY
BIAH A R TE: T BRRELEREEAZEEEY - B
BB ST R TR ST A WA b R B AR T AT 2 T A R i
B OLJE B R SR T R IR - b T RN SR R B R 2k
%"J

T THEEAR 2B AGHEBEEZRABERE
Mife T HBRRR ) ARBRIAAR  EMRERZAE  ERA
KEMABHHE—AmITENEET T ANERAR, - UAH#
B T LA, 2R LEEMABITIE o A HEMAA
B2 B3 -C E- - #ABMAY  L£RAEELR LRI HEER A
B FTHE - BTN EE RSB R Y T AR R T B e R
BRAES TR M, BB AARETZERAE—4H
Mfe TR EBUR R BT — AR BRI R B3
BE—Y  EERHABONERAR  AHELERET AR
Bz SE UL R REAIT A B R E - A% -8
B TR NBRAR, EEELEARR TR NER AR MERT
i hEEWBBR L BESLEREEZ EEHT Gk
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FHEBETRELE  EALEREREBILGEES BERLLTE
B, EAREARAES MR TRl T R AR R, 2
EW LW TEBAR ZEEHY  BEAZEREUBRELE Y
TRHREAEREEZRA Sl MU TEEAR , 2B 5FES
ERl kA NREERET BRI HARALEIREAFTER L
WoBh - WEREERGEE TRA, o

B MR EERA Bk ENMATEEA LR A E
EE(E - BHP (FEHLEZIME) UL (HEZAD) HARB
(AWEEZRAR)  SEBUBLEHLSZHEER - TA%
RABEERZEE MOFSEEYE BIMETHERLER
B R ERER M ERAREES L AT TR TR I EhHE 2
Wrg - EEIES TEEAR, LHE -
OEEHAB D (res ipsa loquitur )

BEHEABEATE R TEERAAC ) RAERNEE
Wk HEF  WEAZEEFERRERLBEREZLIR 5
HOBEWEAETREE  SREMEAZBEES  HAELHE—F
BT MERTAAREATRMEATBEZH 2% o BLE
AR RERFEZEFELRE CHER AN N EMRTE A
WA BEEE  FHMREETRZSS AR ML EER
AR BATTERBE AT HEFR P ERY o

TEFRMED RAAKLEEEARREZERNY LA

B X PRGERRER EYF  SEPT R o8 - 11221223 -

2007F 85| -

= Il 99 % 194{] 561 BV Byrne v. Boadle, 159 E.R. 299 (1863) €% » s
Scott v. London & St Katherine’s Docks, 3 H & C (1865)F! ﬁﬂﬁ‘éf@i e
ff -
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FUHEARREBAENERERLZE  E—HUATAUT=ZF¢H
— LEERITATE REZBETBNRE  2WEHZHE
EREZT AR TR Az EwE SEEZBEFRRERE =
AZATHFTER—B%t "#®K , B TERBG, —EWE - ik
EREZBEFRWE 28 K FTE (rebuttable presumption ) - s #
#HE 7 £ (burden of persuasion) -~ 377 i [F % B K R & A8 1
FLE B DL 35 S A E 2 (permissible inference ) % o Jh ik
%ﬁm#%%%$$ﬁ BAZ AR EmR AR TFRABHE TR
M EM - ATEHER  FEEMNERMEEFEHFM I E A
3%#1%@7“ BAHEE TR ZEAERR  FHE—HHEAE
FEHRP AT HEANTEUMREZZAER L BE B BTN
HELHEEAFET Z AR B BwmE L ﬁﬁ%%ﬁ%
DEERIITATLE  BE TBH ) THAELE Kﬁ%ﬁﬂa =
BAZ THARFTHEL TRH, bz =H % @@ BaE TR
%J#E%ﬁ%iAzﬁ%%ﬁ&’%ﬂmm%mmnlﬁ%%
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The Criteria of
Judging Medical Negligence
Chih-Cheng Wu’

Abstract

Due to the disciplinary gap between medicine and law, the
judgement of negligence in the medical malpractice litigation often lies
beyond the capacity of the judges, who after all have to resort to
medical testimony. However, currently the opinions made by medical
testimony are heavily dependent on whether the accused physician
violates the ‘“medical regulations” or not, and consequently the
judgement of medical negligence bears the risk of straying from
contemporary fault theory, therefore induces widespread criticism.

By way of multidisciplinary approach, this article makes efforts to
help reaching a consensus on the term “medical regulations” and to
investigate its feasibility in judging medical negligence. Hereafter this
article attempts to explore and integrate the existing authoritative
opinions regarding the criteria of judging medical negligence, many of

which have already been stipulated into the newly amended Medical
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Care Act. Comparative law aspects on judgement criteria of medical
negligence and their influences on us are thoroughly reviewed. It might
be concluded that either the involution from “professional custom
standard” to “reasonable physician standard” in case law or the
transition from “medical customs” to “relative contemporary medical
competency” in Japanese law reveals the return to fault theory that
concurs with the concepts of “exercising the due care of a good
administrator” in our civil code.

This article holds that the application of medical regulations in the
judgement of medical negligence still might be of significant value in
certain circumstances, and that the medical negligence could be divided
into the fault in decision making process and the fault in practice and
skill, and these two should be attentively discriminated. It is hoped that
this article might help in better understanding and establishment of the

judgment criteria of medical negligence.

Keywords: Medical Negligence, Medical Regulation, Professional Custom,
Contemporary Medical Competency, The Due Care of a Good
Administrator, The Due Care of a Good Physician, Duty of Care,
Expert Testimony
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