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THRERNEL  TRETRARINZAEE > AT "6
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BoEBTRFEFAZEETERTULR - Falt H¥®
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13584 > F1871)™ » 20135 12F] -

F0E S R T PR K R R S R S R T
[RU> “FJIIEJE = NG Fﬁ,,:sil » % William Howarth, The Meaning of Objectivity in
Contract (1984) 100 LQR 265 and J. P. Vorster, A Comment on the Meaning of

Objectivity in Contract (1987) 103 LQR 274.

ﬁM



8 B KREZEFH % — BN

AFBIHERARLESFH  BEHIAEZELGML - R - 0
75%:% FERAE—ERATBER Y —FTEEAZLEZ L

UL - EFBFEET  F—TEFAHZN LM BERER T B
sk AHAEAFEEZARE "HARIESTTHEREEEA
Zigﬁﬁ}]ﬁfﬂzmmwwﬁ'ﬁﬁﬂ%ﬂ A URE Z AWAELFEA
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ECHEORNGEZREY  TEXFUARAELYLLENEZL
FTERE WREFBREMAAEMRZLE KW REPIEMA
o BRI REBRER TR EREN  RA LR ETA
Gz XF o HEHR L — ﬁxmﬁf’ﬁﬁﬁ% o Bk T EFIHRE
H] , (Doctrine of Factual Matrix ) ' -~ ZA{RIE M4 Lk & 5 AL H
AfrzHmdill IHBRRREAXFTREZAZERE @ X
B ok LAt S sk 4 o (R R AR A o

ot - RERBREZLEREAEEY  THEETH "TA
FoHEEPITAZANER Bl TAFLEABRIER -

“English law generally adopts an objective theory of contract formation. That
means that in practice our law generally ignores the subjective expectations and the
unexpressed mental reservations of the parties. Instead the governing criterion is
the reasonable expectations of honest men.”, G Percy Trentham Ltd. v Archital
Luxfer Ltd. [1993] 1 Lloyd=s Rep 25 at 27 (Steyn LJ).
KiM LEWISON, THE INTERPRETATION OF CONTRACTS, para.5.01 (3d ed. 2004);
GUENTER H. TREITEL, LAW OF CONTRACT 192 (11th ed. 2003).
?J %gf}'\vﬁ;&lgi Y ']ﬁ i?‘i?}ﬁ Pl [#]3% > % Investors Compensation Scheme v West
Bromwich Building Society, [1998] 1 WLR 896, [1998]1 All ER 98.
ifﬁﬁﬁi[ﬁ%wwﬁ T RESEEE (Unfair Contract Terms Act 1977) 5 1993
O R T“ AN S l'%ﬁfﬁ g| ( Directive on unfair contract terms in
consumer contracts in 1993) - fif & A7) ¢ B 1999 & 7 2+ BZES R A
( Unfair Terms in Consumer Contract Regulations 1999) ; 20035 [} [ 5% ”ﬂJ s

FE ST 5”%}%’, 9] ( Directive on unfair business-to-consumer
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Pl —OO=ZFB M #fHz "HRTHE LLAXREATAFHETH
1 3] ; (Directive on unfair business-to-consumer commercial practices
in the Internal Market in June 2003 ) - " 7~/A“F ;, (unfairness) #y
EHRABHERBERE AR —REFTEIREXZEEHRZ®
2 E ozt F Bl E A R (misleading ) 3 B H & E 4
(aggressive) WML o # %  REHMBE B T L EIBRY
T ZBHAET » FH—HKEF (the average consumer ) &
BTEMAR ZRE - R THHIBEMZEN > BHEYRH
mZ BERME AU M B $ATHE > AL B 8K
EhzWe B RE RERBZFEREM  WHRAFEIAE
A RERHATREREZFSE - HETFRAUENEEEX
FHAAE - Pl MRENE WMHERZZHEN B HEFAEE
SEBFIENREEEE TEZC -

BEERENTAFITAASE  BE BREXTEDESA
& oL S AU BRI B R B R B B AL (but for rule) - AH
MEERE RO 8 HE R —EN EHEREENREY
ZERBATA HEEP TERIR - VRN ZE BT R 1
BEPATHRN LRS-

2. K B KR NF
W# % £ 2 B8 K NP4 (Unconscionability ) & 7 #] 18 # &

commercial practices in the Internal Market in June 2003 ) ="

° “practices...contrary to the requirements of professional diligence that are likely to
distort the decision-making of average consumers or those targeted by the
business”, Art. 5(1), Art. 5(2), Art. 5(4).

10 Art. 5(2), 6(1); Annexl, para. 11; Art. 6(1)(a), 6(1)(d), 7(1), 7(3)(a), 7(3)(e),

11 7(3)(c).

Art. 8, Art. 9.
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B R £s A E (the doctrine of laesio enormis) 2+ F 45 ¥
FAMBFEAF A FEAM 2 WET R R - RN Tl &
Wz —HEEABRRBEZERS o %l&l‘)ﬁ—?—ﬁ NI ERE
R B /NS oY TR %TTJ’JZT%T?‘& A% 2 E R E R —
ANL= ﬁ&wv}WM% A TEANT TREEER RN
KEE¥® B2 T %174 (“behavior sufficiently outrageous to shock
the conscience of the court™ )

E B A — Tk 2-30216 A E - H A 20 S — ARAR 4
T THEEANT F o EREREPAT LI R —HHERZFER K
B B ANTHRZAAUBETATERZBEE LTk H
MERT RELK—FEEAAZBESEF LRI TAF > Bi—
FEASHREZ EHRERRIR  TEEE TR EEA T
Bmfreg "HAAT,  HXELERMUER - WEFERT UHE
%o — N B — A k% £ fl—Williams v. Walker-Thomas

12 CHARLES L. KNAPP & NATHAN M. CRYSTAL, PROBLEMS IN CONTRACT LAW 660 (3d

ed. 1993).

Earl of Chesterfield v Janssen, 2 Ves. Sr. 125, 128; Eng. Reprint, 82 1 Atk. 301, 26
Eng. Report, 191 18 Eng. Rul. Cas. 289 (1750), cited in Louis J. Vener,
Unconscionable Terms and Penalty Clauses: A Review of Cases Under Article 2 of
the Uniform Commercial Code, 89 CoM. L.J. 403, 404 (1984).

56 U.S. (60 How.) 42 (1953), cited in Donald R. Price, The Conscience of Judge
and Jury: Statutory Unconscionability as a Mixed Question of Law and Fact, 54
TemPp. L.Q. 743, 747 n.3 (1981).

U.C.C. § 2-302 (1991).

U.C.C. § 2-302, cmt. 1: “The principle is one of the prevention of oppression and

13

14

15
16

unfair surprise and not of disturbance of allocation of risks because of superior
bargaining power.”

a\[ﬁsﬁ'“%‘glL§I208|#[ﬁJ$§;f§'t§’£§”¥4fl9ﬁI ﬁ’jf:”f?j' R 2T TR
SHASTER T o 5 (BT R R 9 VR SRR R
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Furniture Co. » X L ERA L "BHAAT |, R —FEZEA
BERABFERNEE  HREBEPAZLNERET A AR W H A D

B —7 & % A (“an absence of meaningful choice on the part of one of
the parties together with contract terms which are unreasonably
favorable to the other party”) '8 o {8 3 44 7T ik 45 47 #| 230 % -
B ¥ (“excessive price” ) A & Bl & LA AL, FM%/L}H | o

£ 2% Arthur Allen Leff3l % > BEANFR ARERF EREE L
THEETUEME S TRF EBEAANT, (Procedural Uncon-
scionability ) A B K FIBBENATHTE - M LEEWHEE
% @ B8 (oppression ) KT /ATy %% (unfair surprise ) o JEif
GRHIARNNTHBER - FTEEABUREANETETEES
A FEEERESE  fln o AAETERMCEARIA SR
TR FEMTEEZABERETHE ERBEGFTNR 7 GG AAEWN
RBE T ATPTWRBREEL—FTEEANFET M EWATHE
mEHE R EHE o fla: FIRAFRARKEEMIEZRAE
b - DARGSON B AR - s B — AR H B T S DUE A A

Hlpl Ff‘LﬁkJU o IJER % ] T AU o Restatement (Second) of Contracts § 208
(1981): “If a contract or term thereof is unconscionable at the time the contract is
made a court may refuse to enforce the contract, or may enforce the remainder of
the contract without the unconscionable term, or may so limit the application of
any unconscionable term as to avoid any unconscionable result.”

350 F.2d 445, 449 (D.C. Cir. 1965).

Arthur Allen Leff, Unconscionability and the Code—The Emperor’s New Clause,
115 U. PA. L. REV. 485, 489 (1967). Robert A. Hillman/[] 3 &% 2| #5259
SERDT S SRR Pk G SAEE R S RV
3, VAR SFE IV ﬁi’ |ﬁ B e ﬁi?ﬁ@@g » % Robert A. Hillman,
Debunking Some Myths About Unconscionability: A New Framework for U.C.C.
Section 2-302, 67 CORNELL L. REV. 1, 30-31 (1981).

18
19
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B AFBRARERTATFREBLWER - 8 TEF EHEX
AT AN EERZARE  TREAANTZ—FEEANER -
ERAEE BHELE T EEANRHGEN  URAFENNH
eV

TE R 8 & )T, (Substantive Unconscionability ) 1% 4t %t
REER FHRNEFENENATHTE M ELAAWEE
Z M #H—FFA (onesided) VLK H 7 & F AHERE®E
(oppressive ) o fl4n : A JE & B LT A - JETE A0 T XN ax
H— & EAXE ERZNABRHIEELY—FTEEARA W
Hr— 782 ANEBRETH  HEANAGTAE  ZBETEFH
LRFHEERAHBERERERUTE TEY - 9B " T8 LE
SNF, zEp

BELREHNE  FEA—WERE2-302% " BHEANF
ZMAFEHEF EREHLEN TEAAT, RA_FFEHREY
22 EEBHERRNERSE  RMLRERE AR TR HE
RERATF (Pl - WEBFRE) 29 MAFEXRABREX
ANTFZHEE (Pl FHFREKTANMNDRKACEEREK) K
Z o RABEBEFRELNTZER (0 UETERMENZS

20 Leff, id. at 487; Craig Horowitz, Reviving the Law of Substantive Unconscionability:

Applying the Implied Covenant of Good Faith and Fair Dealing to Excessively
Priced Consumer Credit Contracts, 33 UCLA L. REv. 940, 944-46 (1986); Jane P.
Mallor, Unconscionability in Contracts Between Merchants, 40 Sw. L.J. 1065,
1071 (1986); 1 Hawkland U.C.C. Series § 2-302:3 (Art. 2).

Leff, supra note 19, at 487-88; 1 Hawkland U.C.C. Series § 2-302:4 (Art. 2).

JAMES J. WHITE & ROBERT S. SUMMERS, UNIFORM COMMERCIAL CODE 206, 231
(4th ed. 1995); Gerald T. McLaughlin, Unconscionability and Impracticability:
Reflections on Two U.C.C. Indeterminacy Principles, 14 Loy. L.A. INT’L & COMP.
L.J. 439,446 (1992).

21
22

—12—



—ONFHA FANRBATHARFERF AT LRIz E 13

XAOMHFTEEABRETHESRWRIE)  EEYEREENEL
FYPHERAR—FTEEAGAE - TTRMALLBERNT o 41 %
ik HHAERUARMNERETEANTFABREES  ER3H
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3N BAR B AL M ek 4 B
ABEFERZIER - DEHH R AN ZHHRCER
ARAEELRA - THRALEARZAAMBERG - LHEAH
BrBARMRRA L EERHEEARRLAEERE  REYEE
AER &AM  ERHBEFARNERXRTTI % T
2 THHZBRWHEZHWERAER FEZRH - BERAFR
BrHE BERVEEEEAZEERR BRIL -2 dENR
%24 o
EEREFREFMMANEBGZZYRAE - LR ELAE
H1381 (BUEREERTAERAFRBEER  $2HEA R
FIATH) UREHEISHEUT (HHERLENZEH) RAE
FoMEEFAZHEANTRATH#G  BERERERMNZ

23 FAD T PEIR AT T R AT SRS R 2

277 A.2d 111 (D.C. 1971), 307 So. 2d 507 (Fla. Dist. Ct. App. 1975), 386 N.Y.S.2d
747 (Sup. Ct. 1976); RUEGEIR! THHLRIR 2 AR - AR 10 A%
Horowitz, supra note 20, at 951-58 (citing Kugler v. Romain, 279 A.2d 640 (1971);
Toker v. Westerman, 274 A.2d 78 (Dist. Ct. 1970); Toker v. Perl, 247 A.2d 701
(Super. Ct. Law Div. 1968), aff’d in part, 260 A.2d 244 (Super. Ct. App. Div.
1970); Jones v. Star Credit Corp., 298 N.Y.S.2d 264 (Sup. Ct. 1969); Letkowitz v.
ITM, Inc., 275 N.Y.S.2d 303 (Sup. Ct. 1966); Frostifresh Corp. v. Reynoso, 274
N.Y.S.2d 757 (Dist. Ct. 1966), rev’d as to damages, 281 N.Y.S.2d 964 (App. Term
1967)).

ERCF SNIING: T %liff:'ﬁ% ' F180 > 2012% 37] » ‘fﬁ?ﬁ%“? PEE s SRS
OISR > FLENE SR 125100 F167 > 20055 107] -

24

—13—



14 BRix$FH % — A A

FH R EHD . EEREE S E2HAN -
ERE D TRETAGRMAZ LY BE  BERK KT HE
N AHCREZAMBELBBLFAEHLEBAL  E0EE
Wl R EH  REETAER - | HERL— T E B E2-3024
BREREHEEETEAN TR EERRE L LR A
Rk E IS E AT LA T AR EETAM LR ZE
# HEERREAERASEREERZNENR TENEEBER
49 120
HEREETEHAEER  RESTMEE UAR$2ATHEZIH
WHFHRET  c RETHAMHRREF2UTEZINEREF LH
SNTRER EBEANTREH|BAZE - RESTERLE - R&

@ A. H. Angelo & E. P. Ellinger, Unconscionable Contracts: A Comparative Study of

the Approaches in England, France, Germany, and the United States, 14 Loy. L.A.
INT’L & CoMmP. L.J. 455, 495-96 (1992).

[ R Y £ R BRI BYI38 1R 512425 (ARG T
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Biksacky, Unconscionability and the Contingent Assumptions of Contract Theory,
2013 MicH. ST. L. REV. 211, 244-46 (2013).
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Schwab/Walter, Schiedsgerichtsbarkeit, 7. Aufl., 2005, S. 183; Priitting/Gehrlein,
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AR EERACEBERFEI— NUEMBET
&l

— ~ LK
OFERE

SREELFRREEERERAFEEZIRE » A EE
2000 & 4 @ Ak % K& 7 3 = ( Financial Service and Market Act,
FSMA ) %28Q)% R#EBESBEER 2B F MR FRY
( Dispute Resolution: Complaints, DISP ) #003.6.1% B o
SRTRAHAB A ZERHREEARE FAFEHEE  BEHE
BE—ER  HEERZHBEZEE - FEREHR  ZERBH
EZAA -~ 455 RAFE - $ETFA G UK (B EWE) FERE
HELRE I RETHERY

FE & m E B TR N T A B AR e B T O R P
HWHEEP ZEKRFAFTAR o K#E2001F LB 2 @ K% 2 (The
Financial Services Authority, FSA ) #2772 A FHFE F L A %678

4 L . .
6 FSMA s. 228(2): “A complaint is to be determined by reference to what is, in the

opinion of the Ombudsman, fair and reasonable in all the circumstances of the
case.”

Dispute Resolution: Complaints, May 2018, available at https://www.handbook.
fca.org.uk/handbook/DISP.pdf (last visited: 2018.05.31).

DISP 3.6.1: “The Ombudsman will determine a complaint by reference to what is,

47

48

in his opinion, fair and reasonable in all the circumstances of the case.”
49 DISP 3.6.4: “In considering what is fair and reasonable in all the circumstances of
the case, the Ombudsman will take into account: (1) relevant: (a) law and
regulations; (b) regulators’ rules, guidance and standards; (c) codes of practice; and
(2) (where appropriate) what he considers to have been good industry practice at

the relevant time.”
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o~ (/% "FSA Principle 6 ; ) : "4 @E¥FREAEZEEEF 2
Mt AFHREEP , (“A firm should pay due regard to the
interests of its customers and treat them fairly” ) o H i Jf 5 & & 7 44
ETARG)  LRBELANAAE  BEHEFAREF L F
REERD o HAER RS > &R IR B 2 MR T
FSAH flz 2w ZERBMAWMEH T2 REFH (The ABI
Statements of Insurance Practice ) ¥ - JFE#Z )R Al 2 - 2k 3

T TAHEMIELER | (“unreasonably reject a claim”) ; FOS
%é@ﬁ%%?ﬁ%ﬁﬁ?éﬁﬁﬁ%iO

MR EREHNZNARET % FSARRNATAEZ WK
FERLNTFHFE P 24T 5815 R E L83 (to put things
right) Z & E I o

FSA# " AFH4LFEF | (Treating Customers Fairly ) = &% 2

—RAAHREFAREZAATAR R FAZEE, (“a
series of values which help us to decide how to behave and treat
others”) - &4 - WE ~HM - ZH  BEEREATEF (LE
REEFFHE) HATIRE P EEIF LR - AR ERE &
FTUEH  MEFREEMEREERS  TRELATE2EZRE #R
THTZEZ  MERERBEHZRNALLEZTY  TE/R
EReMERGHEEY  THAHIBERREEF AT HFLZ
3% LR (FARITHEBEE

ERMEATPEMEZ R  FSAE—F LB MEBR LR E
AT ARG ZEARL A% A TFAEATA RV HE®

50 The FSA uses its powers to protect consumers, FSA/PN/066/2002, 20 June 2002;
Treating customers fairly after the point of sale, Discussion Paper 7, at 25, June
2001.

51

Id. at 13-14.
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52 Id. at 4-15.

%3 1d. at 16.
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Al Z TR e
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EEREHERTARELEHE o KDISPHABI2Z M 4@
RAGTEREERUTHIE—ERLHLSEBEMH - LUHKE
BE2ERRER S LE2HBE  LERLTFE - #HIL A TA
BREEMREZHE  RIMHEENEZSZ)  HEGemENE
RITARBFABHEORETRETZLHE - ENFWMZE - AX
A TERBHEE, M BRET I AEEEAEE  BHOHE
HHENAETE (flw - %47 - BBE - ERE - XEZ  HiFEs B
kCBAF) HEBRABEBRWTE (Fla: HFERIEAZR
) ABEBEMLEAZZER URLEBRESE - BHEIEX
MESABEERESBEFHEWE -

RELFME FOS%?’%%??%%‘Z%” T ELT A L ERES

ZHREFAR BHENERES  FRAEZEEART 284
ﬁ (' monetary award ) 24} - fémﬁﬂ&ﬁ%%ﬁ%ﬁﬂ HEHRETE
ERe B EH 2 EH % 4 (distress or inconvenience ) > 7~
MemREEEstHNER HZTHemEEH EFH K FOS
HHEAR R NEE T NEEEE M RST ARH o FOSstb & £ AE
FREBRAEB L eBHME (2B DBE1,00038 ) ~ XA
BREAEL A EEREEENEETER I B ELE - (FHHE

o4 DISP 3.7.2: “Except in relation to a “relevant complaint” within the meaning of

section 404B(3) of the Act, a money award may be such amount as the Ombudsman
considers to be fair compensation for one or more of the following: (1) financial
loss (including consequential or prospective loss); or (2) pain and suffering; or (3)
damage to reputation; or (4) distress or inconvenience; whether or not a court

would award compensation.”
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JRIEMEHE - Bl 4R Y & 32 O (Financial Ombudsman Institution,
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%5 JUDITH SUMMER, INSURANCE LAW AND THE FINANCIAL OMBUDSMAN SERVICE 38-39
(2010).
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BOHEEZHAEARATE  TEREREIRBE AN TLEEY
B RHMTB T RS FALHERATAERELN S EMEK 2L
FoHMARBEENEL G BASTHELRBBETT
Ly 2e LEHHTEBREEATEZISEHZRED . i
FATERBENTAEAM 2848 - BEEH X H 2R EHGER
BETH - BATAIR S RO EZRAZYE  AEREHLE
i(mwrﬂm>’km%ﬁﬁmt%ﬁz$s¥ﬁﬁ

BRI EERE BT (HETHEF L g 4
A H ks f E%ﬂ”%%%%EW’QﬁA@E%EﬁE%%
CHERE A ERA LA O RER TR &
HAERBREZER - HHRRLBRE I ERATEEAR
PrE o BHATFAERANG BEE LR B o

2o SRS HLERIE Rk

BeREFGFIRFETZ " REBEHZETHERE K
NFREFA - BABILETHER,  AFeBEZER  THEEH
WENFTEZTHAL  FtoahEFMrRry Do — B8k
Al e AR - HAOME  BAGR BB 2 NEEEEZ
AR (Bl MM EARRE  BRAZRAD - TEFRR
ERHFEARZAA i‘af’%ﬂ SzkplE)  HEAFLBERANZEE
Fl& - Lo ke BE 28 GHEEREN  wEXLN  #
BER EXREEZFRTREREEREZCLAER (REFD

_‘

%9 uﬁﬁmﬁﬁﬂ%%ir@%ﬁﬁk~%ﬁéﬂﬁﬁ PR R

2R 8 "L*T/Uf‘?u/%%i A I?E’I//“Eiﬁ S I?ﬁ?l IPIE A EEAS
e O R BESTT ESA R i S VR e D P VR
= |ﬂjﬁiJF={ g+ ?’Jg\ fill F| F&]Hﬁf”t[ AR o p s H ]JJjji/‘lﬂj—‘ij:{ P EJ
FIsT Al -
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HA4681 - FAOKBE) - AT ABIFA 2 ET A H ARk - £
BB —EA WHBELEESIREIE  FHEWHEEE
AHBERAFRBZEY  ERTERTZAEEYH « BREEE
W FHhrRTHTREARES R REAERERRE - A
FRATALBFA BT HRER  RRREE 2 BHEIGLH A
Wz Bl REHATRRE AR TEET T RAZE - RE kRS
ZTE HHERBRELTRELE o

HEENL 2B THRLASERY  —F A UL H 4R
EEHPEWES  HEABRRE AL B—F @ ¥t
BB A B AR ENY o Al 2RHATERRLEER
BERETARER A EEASEMM T ZFE - (BT E NN
FEEES ARFEEZERAREREMERTHRD

EH LI REFENAE  ATLBZBEBSNIRMT
HMA R AT TR B 2 R R A
REINERFEHNZHENETE  DRASEANTAERERS
2 BABENEARBWHEE - &R FCH W UR ST HT R
WANTAHBRA - A REMEE LAREEALTRMEBHE T
BEHTRE - AXEATHRTEINHEATAERA - BRLHERY
MR A REREZREREANEF AR YEENE
G AT HETLTIRAGHEZEREAENNET
Bl BRI R EG BRI ST SR AR R
FHREERETLEHR  AREBASTHEEGR AR LHL
BERANERLE » ZEATABZHE WA ER T A 2E AW
o oPln o BB R AL MR E R TE S
NFABZ A B LR TRENESTERER » TAGFE—S

M s P23
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»z 61
ﬁt [e]
=~ RNEEHFE AEA L ERE

Py E I Al o IR AN P 3R R 2 3 e B RO BE L #R TR
X AZUTHUSTFCBRBATERA  WEeRHEEL S
BUEMZEO ARBE  BEoRRAOBRE BHETE TEHE
TEEM  EHTEAEFAAEE - LU RBEFOSHEZ A #
EERFLLBBE -

W ENEH A WA G A& R EEFOSIA A > AF 6
HRANZEFEELEEERAREOAZEEEN - B &K
ElrmEERERRERNEEREREIR L NREZ MM 2
5l ARl RE S BRETA BRBEWHEH > MU TEERA
AR R B RAE—ERERAFEZHEE, (“Tve

considered all the available evidence and arguments to decide what’s

3

fair and reasonable in the circumstances of this complaint” ) = 28\ 3&
B 2 5L o
—EDHIfEEFE ( Contract Construction )
1% H
(1) 32 4] R 2 B AR R A
E—RERT  EEERFRNEBRAZE  THRELGEE=

O r gy o o b 5~ 5 25 g o A B 355 0 [ VR A T g

T I/j;qﬁ,\l ul s fLI) ;H@; IS 47%15/\[5{ PEHp N S [/*EWPE‘ [y e A Ay ,iiifjglutr
2| @E”P‘“?i A V%’r’}*‘ﬁ“ RS = I N M S L
B W P"“E[r?“%“ T ﬁ%ﬁ o~ ? LUV NE S50 SE (e ’?JQFJF: B
T E S Hﬁ?rﬁj]‘/\@}j E RN S e {Hﬁbu Mz [ﬂjﬁ{t38 Al
118-135 -
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AHRENXF 2 o B BBERAGTAEE BT eFZBR N
HAEGEAMEE LN R AR EHERAXTHEET TN
EEAMARLIERMZART  BANMNBEZLE o
RUNHMBERTEEARRIRA ZEERA > HERZERT
o BERTLENERZAMBEETHRAT  EEANBREWIAX
BXCFRER RN " —#K K BAZEK ) (Ordinary and Natural
Meaning ) ° 0t - EEEACHABNEZHRT BT EH
WA R R EET KBTS Z A 'R T » R LB
HFERTERELRT 2R (Implied Terms ) o
FRBEEEAGETHZE T EM ARG LT A
EEANZEEH  HERAEPII A A S EH - (FRARAEEE
B W RBEAERENEECR EEEE A ZHEREER (West
Bromwich ¥ ) Frft =z " & F 53 % 0| ; ( Doctrine of Factual
Matrix ) ® o Hoffmann X 3 B % % £ #) 2 i - A E T4 E 1 #
FBBEEANABE_FHBENERE  AARN EZAEERRE
WM —HREARER,  NHEFEFHRBE  £5% " AFEHER,
(linguistic mistake ) B 1~ % % & A& By AT 4 % - 4 5l B IE AU
Bosge c BEESOMBETHER  THRERZLAXTFREEA
AR AR THRBRA T - Frefny LAME TEE R
IR AEEAGETRZERTRT » EAZIALM a4 F
Eh—ABEZ AWM ER - WHRBEMBETH  CEMERZTE
BEAATE - Hib > T2 FFHE  BER2EMAHEEAS
W BRI E—b WL AR TS AT L R

%
/El\

2 Investors Compensation Scheme v West Bromwich Building Society, [1998] 1
WLR 896, [1998]1 All ER 98.
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/[JEWG:SO

EHE ERBLHATAELER H—FEEAHACE
B THEEFEZAMSE RO LRIEYFRL TG
ZHE B EX UL E LRI EEAFRRT TR T AE -
BlAE AR ML E AT BB EARNEBET ST
—FEEARLOCBEL 2 X G E T LA RREHELIET
BT W - AT T B AR H R o

(2)FOS #y 4 {7 3

FOSHEMB M AERARM " —REEATH  AEBR
Bl o EAPIERT  BERAPAETHNER T —REEAE
%, 2 e il

DT HRAEE XF

REWELE BREATAFRE  TRREEDTRNEIE
B o (LFOSERN AT &M F A - A7 A 5] JE Lk I8 40 B 3 4 7

“Interpretation is the ascertainment of the meaning which the document would
convey to a reasonable person having all the background knowledge which would
reasonably have been available to the parties in the situation in which they were at
the time of the contract....The background was famously referred to by Lord
Wilberforce as the ‘matrix of fact,” but this phrase is, if anything, an understated
description of what the background may include. Subject to the requirement that it
should have been reasonably available to the parties...it includes absolutely
anything which would have affected the way in which the language of the
document would have been understood by a reasonable man.”, Investors
Compensation Scheme Ltd. v West Bromwich Building Society [1998] 1 WLR 896,
912-913.

L’Estrange v F. Graucob Ltd. [1934] 2 KB 394; Curtis v Chemical Cleaning and
Dyeing Co [1951] 1 KB 805.

SUMMER, supra note 55, at 55-65.

64
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B2 BREmEs - TR,

@F BT %

MAEEAEZRE: PHER G LE ARG AR ZE
# o BB LAY RIEFHRMEERIE - BE AT
ZHATE - FOSHRIUM F ik QB M AR B - ERAF AL
BRMEA TR AERESE BRECHARBEEELEE F
BT o EHAHERT - FOSHM BRI 42 MEBTZRAELHX
FoRETREAXENE  ETETHARYEHS ZEAELET
FHBLE-

@ &k & EAET R A A 2 AR )7 | (Contra Proferentem

Rule )

HEHHRETFRZHERF 2B FHAEEERARR
FOSE#kaE T ¥ Rz Ral - TRME  ZRERTHE " H4E
B R ARG EE —REEEERBNAX MBI ER
EEHE AR WHEEN  FEETARELERE (flin
RIEAT AT BHELFE) ZHE -

@ g EAT B A

FR A CHEEETHAAEBNTEER G ALY
MBS BEL BT FAMBRBELAXTZZA  E14
B R A EY o (BFOSHi 2 B WA ARE SET
ook bR EAEEIE THE, 2EE  SULI S L RERE
A -

66 Case 77/5, Issue 77 of Ombudsman News May/June 2009, available at
https://www.financial-ombudsman.org.uk/publications/ombudsman-news/77/77-
&7 medical-insurance.html#csS. (last visited: 2018.05.31).

Thor Navigation Inc. v Ingosstrak Insurance (The Thor II) [2005] 1 Lloyd’s Rep
547.
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2.8 #B

WEF 82 % &

DREREAY  REERREEEKZEET S EHRN
BERR  ABEESEHATEY Bk 0 EEE PR &9
EERBREECORH L (LB EZERIEEES - REY
AR g2 5 REGETHERAEERR T BEZNE
BEBEZHREZA - THERABESLELREEN S TEE
SRR ERGREN S —HRE REEE  CHRAAEBLT
R TRREHRE  DEESREERMREZAE - A
FHHERENTEARESEREEZHRERARE  BEERZNE
ANEXTAGEHFHERT 2 E Lk X AURRAER MRS
BrMBERARGREL TS ThEE,  BEREFERZAM
HEE "ThiEE, 2B RABEREEZAR  HEUNES
FipEh THERRENARKEERZAREZH LR
E'JJ °

MBS 4FF Q2 BBEF AT S 2 REFE - WEU—
BEEXTRLERM Y BE  FARKATAHETA 2 A% .

Bl T TR AFRBENE N T - BRUEE
REEE DULEREALEHEINTEERLES  HHEAK
AHARBEERLAERREZ KA  REBH—RERZEHEE
HBERpH THYRRFLARAES "HELRBELHE
Mo > THEETI AR ARE KR, B TRRBES RS
Ea 2B WERUFTEEREME TATERFBEaGRE
ZABHE BRAIRBRENGTEELICEEREEE, %o
REMGEHHARATIIER — R TELEEEE - (R AJERE A3

68 o4 L HTA26HK -
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HERARAEE: TRETFEERETHBEALS EBEES B
MAFRREMERGEMERA THELRBEEAEN, 2BLE
ABETEEADE o HBARTEAROOEOOAOOH
200420000 00K 2 K #F - FEH T 4% & 3% AO
OFkzBEEKREEERES - PHEUEH  YHIMETFTE
18907,%70 ~103FEFFE001025% ~ 103F 325 % 0005095 7] £ o

S HHERETAERERRRAEREE I3 AN R
B R R R TIATA RS - THREHBAERA -

B2 THANHAGUSERREGASE B —RYE
HRAREZEREATEL AR AR ST SURREAGER
AEREL AL AR o ABRBEL - DR TB R LK
B TEH MR, HERES  SERBREESAEEOERREY 2
HEBUAFIRMERAEEZ R ERA THMER, ARER
w%%z@%ﬁ% ~~~~~~ e

W SN A A = &

BRREEXHRETHHERN ? TP IB T - B
HELE A Pa

Bll: "HEALBERBEEERN TEARRAHE,

69 ..

I i
TS~ B SRAA IR L AR OO MR 1€ 1 fIe 250 4
P < i B Hﬁﬁégﬁﬂfﬁ‘ér}ﬁ”f I ik + 00
o LR o P R RS SRR R (SRR S U
ﬂ:ﬁfiﬂ%&bfj;ﬂ*ﬁ Vi ANE *}Q&j S I/’[‘?JI/ s EEE - RS BV @
HREPIR A + ERAH 1  BREE E B - S
LCE R fi%ﬁ¢iﬂ% € {8 BT I 572005571
FRIEY 2T AR I~ 2 R 5 RS O O M e

- mﬁﬁiojjﬂmﬁFJyH@%¥
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RATHR - EFFBAFRIRELYZ—F o ( TiEefRinet#|
L. ) ARRELMSFHER: T ZE204F i e - T EA R
FRATF120,0007C : 204F #G 1% - AR E - B3F T EIALF0.5
0.5°06FTT B—FF oy Bz EEMERY T
B HFmtHAfeENIRERS TR KAFRAENTE - K
AEHAERHEARERRZBE LG EHETERLEL  FEN
Fo REWAHARARE R E AR EERER A - ER
HEHRHAHNEFARREBALAN LA E TN M EAEME &
E o 72

B2 T BN R R A R RO R ok B AR R R R
B thAkBAFLE 2T e W FH (REFTELERBREL
W) RAWY  HMBEEFEFEAGRAFEREI LB ZLEA
HENERZ e  BHRATHAFRER T FIARKIR "X
BRZERESEZH  FENEAULEIXAREAR, - BzAH %
RABRZLXERERFABETEAVELFRELETIRNEZ TS E Z
A E¥BETEAME RN FE R 0 EARELHE
HRESFEALTRERGEFHEL THIFANLF 2 FRULEE
B XF ABEFABAXLEY  HEMREBEZXRGEBRELE
AT Z EREEEXFRNAMEST R - BRREEEH
PEKAREN R ARG BT NEEARARERNESR
REBRZEBRRLEFEHEEEL RSN o A EE R FHAZR
¥ RREETRE RMEHARRBEAFRERCHTHHFAASL
MET B ERE P AN ARG R AR RN ES
FUET B E ASATH AR N RIRE X A 7 1A s dl e - &

2 o4 54 70020675 -
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AHHBARPEFALRMICATRLEE 0, 7

WRra Pk T M BE - T HAH AR B F A Z R EA
BHERE,  LIFZNFE FREBTRAAETLBEESR
"SRG EREREELBEREERBESRE L FSEFT
ZEREWTE RERTTERGER  BEEREALTETRAZE
BRE - 2FFORIFEOL RN ETERSE LR - REH
BEZ L FRNEMETRLPIEHEN  FREXEHNHFFAZ
Rk ERGRE  ENBEERZBE  FHLEEUNERTE Y
G TR ERETABEAMNZIREEERE & - WHR ZRE
TREREETE  BERFNMZER  HREAXLHETRAENETE
EAMEARERKZERERLAR WL EMRE T 2%
"EFHEH A, (Doctrine of Factual Matrix ) 15 3 41 % 77 7 i
o EHBMUWBER - WAERNGEHRAEZEILT - BIAAFAHHEE
AR AL BBEENAERESG K o

OITHITARNETOR N Z D8

ITH T REESR - TERBE NG EEHEIESE  (#
FESmEEE 2 BEE B BTN T EAEZOBRRZER
T BEAFEERANGHBALFEME - THEARH -

L1037 00189958 A5 « T AT A B BT H 40
FARFREGUEXENRZALMTRBAABFAZT A
-l REMBEFANBFNGEREREELTFMNERRRE
RBREAELEMN s — R AZEE I TBUTKRANE
HITHHAERAESATREZLFMRBREREEL T FMERRK
ERBETXEMzMERR EMHTHAETFRELER - £
MBAZBFEATHAAHE TR E R HFAZRE o EHFARKZ

" 10355 55 510012618 « K11 145 10357 5 570007408 -
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RERTHRBEGRNEMBEREZNE - 05 AR FRH N
RIAFRENE  BARNREFUARL0H T A8 K H AT 6 3 HsH
o BETRHELXREZRGAFREAR - AREBEE T2 2% 1
EHBAREFE ZRKERHEEFERLEF20FIHAMBEL
NEEEFR D AHEHARSBHTEFAOT (FHHEA 1 30,400xXO%
=O7) ~ERWBEERRES BT IEEFARFREGRRL
RZWEATERER - BITRG > Y 80H

AL EplF  EEEHFR MATAZLHEREEIZME
EEM MM RERNE ECHRE WEATTHRMLE
(6HWE) » BETHFREXZFAS RRUTET L ZEM > HH#
EHHFRAGHMTEZR T oEHAFRAFABITREREH$R
BzEEhE RAFTREEATAZRE  EMETREZETH
HeMHREFAZRZEWNRTRFERTE > AFREZINHF
ke REBLENFHERRREIRETITN A RE
UL RRECRAVE  FAVE  HE—FHRAHEFATTHEL
BAERRAE TR ZIME  ETEAFFHMEERAEER
B T3 AT W F - U ERT B LA T E A&
MEZRT - FHEENAEY > CHTRMZZOARETE > Maes
RSB EZT AT~ T B A > FHER -

O)E2EEE{F (Burden of Proof)

1.3% [

DEHFREHEAL

FOSZ A EHHREWHFRAL - 2 X REFETHERLE
MG FBEE LN - B ¢« #FE (complaint form ) KA il &
FEXH FHARAREFTENELERBHR ZAMEZ(E (assessment
letter ) ~ % E AZ [ &8« £4A# A2 4% # B (adjudicator’s
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draft decision) % o W FH| B R EH#MEFT ~ FTHERLF  TE
FHEEMANEEZ S HEAEE -

FHREERBETARNFTET— HAREERUARATS
HEFREZEE  BAANESHARZE  THIHEE 4%
WABAZ BN FARAZATFHE  TEREERESAREL
ERBEIREWEE FTAEAORATETHAERE  BRHE
BABAREEEMWLH  THEETGHEUTEHAMYEE
Ao EBOYERT - FHE EBBITEE (hearing) - S EH%
ZHHNERETRZE B ETHMNEEALFRE  BARA
B FETXHHZR  REFRZERBEEF TR

REHLEHNLAEAETE  FOSHEMHEES AZRA -
HFOSI EF] Ml 2 M - B4R LHYNFOSZEREH
MAHEL AHEREETELN RELHBRWETERLS - ¥ A&
HUNBREZEH  AREHEEHFOSEY T E X R #HAZL
W HFOSHBYRE - AR KIHEEAXRTERZEHTHES A
HUFTEBEATHRE 2RI HFOSEHEERHEELFRE
FEAZBRBARER  FEAREREAABREE EHELA AL
B AFOSZ E R MG 4% - FOSEm xR Be - ik 2 il B 3
ANRFHEALRE .

& ELAINE KEMPSON, SHARON COLLARD & NICK MOORE, FAIR AND REASONABLE—AN
ASSESSMENT OF THE FINANCIAL OMBUDSMAN SERVICE, at 20, July 2004, electronic
version available at https://www.bristol.ac.uk/geography/research/pfrc/themes/banking/
fair-and-reasonable.html (last visited: 2018.05.31).

& Id. at 21.

76 CHRISTOPHER CUMMINS, PRACTITIONER’S GUIDE TO MORTGAGE REGULATION 154-55
(2007).

77

FSMA s. 232; JONATHAN RUSSEN, FINANCIAL SERVICES—AUTHORISATION, SUPERVISION

AND ENFORCEMENT: A LITIGATOR’S GUIDE 351 (2006).
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(2)FOS Z # fF 4%

HERUT ZRFHIRAZL

)1 : Legal & General Insurance Limited (L&G ) {E Mz E X
MW RREREEE T REBFEAMEBRHAR AR E - HEA
ANEEATHGE B FREAERE REBGREETR  HARAK
BETHARTEEKEHRTE  EL&GEREEZNFEST
Ez A ENR G  MAFE—FREUEDFHELERE > 8K
[ B H o

TREGRAL  AMERUGREZHEECELEZZENHT
KB REHE2 " EsEHE , (accidental damage ) o " E /b 1EE
Zg EEARE TR FRE S THEA I ERERE 0 RILE
RER 2L BRBAZHEERE HAEA - HMREFEFHZ
& %384 1% & (preponderance of evidence ) - JFRI - AfF i 7% A JE
O EHEKEERE R BN REAREREI TN (B
50%) - EEFERVRMEFENREEERBELEREE - —Ht
—REREWRRE - RAERENEFZIRIMERIFES - RIRAFE
THE MAMMKZEGZFTIERORRAG AEETE  EHEM
AESEEFE -

REFRAMRBEITGZEE  ALHRKAABEZR AT E
A KB B R R 0 T A KB BT RB R BN B R AR R 9 B4
My el AE e o Btut - L&GI RBFEFEA T MHRGERZHEAM - L&
REGERTTIE  RRASAHEEHETZHE  ELEHEALH
HRAEAMNEHRBEZER TR ZHEEEETREAR &
270 AR E AMZIRE o

8 DRN2022570, available at http://www.ombudsman-decisions.org.uk/ (last visited:

2018.05.31).
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]2 : HCC International Insurance Company Plc T/A: Tokio
Marine HCC (HCC ) #5 #8 T2 jft t# (R i 2 o0 3% 7 o T [ 9} i
B RHERIR B REE IR P ERE BRI RBEERTRWEEK
> 36 T HCC B 5% 2 8 g 4t B R R IR & » HCCRR AR T Bk ) 2 J7 [
RIEH M BURRE ZBRIMEIE B

FREEAL  RAFREERZTWHCCH % - REER
TER G R T A aRE S B2 BRI R > HCCR A HRERE - AEMR
BTAEBHFERLZET R AR ER W& B HE A (hyper
mobile joints ) - H A 7 4 & Ji B 6 8 {2 (knee dislocation) - ¥
A B R ABKE R E R T AL R R E B A L ML > T IE
REMITARDE - RN w8 ERTEE 2 R F F B A1
Fl - BREEEFM RN BFRAFERANTZHRE (REEZ
MEXTRIRE Mt B R FEBEHRE XA RES B - #HFEM
%A HZANE)  AEERHREBBBATERZ T E RN
HCCJ& F X 1 1508 T

513 : Mapfre Asistencia, Compania Internacional De Seguros y
Reaseguros, S.A (Mapfre ) 1£ Sk # th R H i W 5% - 1L ERSKE
EMEXEZERED - SHRZO—AELAURZO—AE+=
AZZO—tF—AM  —3Hk@EMapfred 7 L £RIERRR -
Mapfre @ ¢S ik i R IR (F A LA BRTAEZLRH - R THELAH
HREwEEsS > AREKREFIORGE  HRSEMERAREZHZL
YOR AR & £ 31957.96 BT - 4 —frikE® -

& DRNS5859412, available at http://www.ombudsman-decisions.org.uk/ (last visited:

2018.05.31).
DRN6772399, available at http://www.ombudsman-decisions.org.uk/ (last visited:
2018.05.31).
FAPETTIORE B U0+ TR BT RO L ¢ S R )

80

81
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TREEAA  ERERFRE - EREEFTE - bk
Mapfre JE #2 t B #8353 - B WISH (x B £ 101%(a) £(d) AT 7 2 2 7F &k
ITH - B BAITAY R BN R 2R ERE - LARBEBTAE AW
B 4% fm DLs¥ B ( strong evidence of proof is required ) - 7 Bf -
Mapfre ;78 38 ] SH #F AU it 45 7l 2 TN ik B o

Mapfre[R 7% - SRE AU EREHHFHLRREBHFE LW EL R
FER  SHHIRBHZEFTHETHEER  ERESHAEEHFL
% STHHAAAFREFALERLEATRSEZH  LFAEER
BB EBRREFRER M FRARAFASWITBEATTHF
Wz BEEl A ERRE R RME - & wMapfrefT £
RZARMRFE - B Mapfreft TR M BB EZHTE o KEAEY
fF 2 BH 0 Tk A A Mapfre st St i £k I 58 AT & 2 B3 0 MoK
¥ A A2 E (almost to the point of certainty ) - ZE M IFIL T
ERER  EHFEPZHANEATE-

it FRAE—TRBEHAREORTHEY  BAFREF
101 2 3 42 th AT 6 2 fRORE - M AE R R AR DL R sR i3k - 76
TR rBAS AMCEEZRIReHF " —EFiEE ) (a blanket
recovery ) - Mapfre{f JE W 55 A P 1 45 B R FE B o R OR T & BE K
Th  Z— AR o

IR - H a.ﬁEJi:pﬁfi?l’t.‘@ﬁ‘??ﬁiii’i%’)%ﬁnﬁﬁﬂﬁi'ﬁﬁH'ﬁ% ; b-H'ﬁ%
R 0 T U0 5 o P R TR 0 (SR SR P
VT R RS VR 5 SRl R
iLAFLAE PSS o SR LTI 5 i L T
iﬁ;fidim (R T VR B 2 5 v 2y b s S s vig
L ) o
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2% 1
1) [E 2 B R 2 B RIS

EI%%%T CEE N REERTHEBATLEFA 445
EEFE > ZEWABRHAERERBEEFRAHZ o

Bl 4P OREEEFAERNEREZ AT REEG
%o BRME PR ES ,  MAFREEHTR  BENEEH
BRAFREBEUMERRRAR A RRER LR AME -
BoEHMER THAEREG, BEY

2 RERBGZHERTS - £=A0O00EH H K 5% (H
At REREEHM B AR RERLEHROMRELR S - BE
FRABEYHNARARBMGIE ZEL - T RAFRBETUZRE=
AOOOE 5 B 3 B % 4 75 % % HE T8 ol R R e & - £
AFEEFA - AAEMHALLTEFAOOOR  EEAED -

IR BB « O 104 10011170 % £ € s i 2y
%%kﬁd?mf S DL 14 6 R » O BER R P - R
Py SO [ R
f%JW%ﬁ%Fﬁﬁt’[]i*P@Q”d N O% FUE PR AT
T o i (L BETPREI S Y 0 (8 BT R Y201 5T 1
B 2T R S R RIS SRR I T
figg =t %ﬁl’ﬁ@@ﬁ ’ ﬁ;]%";}’ﬁi' o | 1057 %3"5‘5000609?’?
%gfwwﬁgﬁﬁpﬁ%,ﬁ:k@@@@fwﬁiﬁwﬁwrﬁw
oo T Sp o B S R UL B R B
ooo#oooﬂoooﬂwﬂmﬁfa_kooo #y%ﬂmﬂﬁga
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FOOOR » ERp g[o JAx104ﬁ:Fr4 70007325 -
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EARMAEHTREFZT N REFMAALE  BRAEERE
T 2B o UFOSGRIRFHRE L REEXNAHF - HEEMF (TH
BAERMEBY) HHFAR—BREZ2HEARREARER
Fo RO RET > A ERRAS ARAEREMRZ
BERE - RUAWURFARETERRFIART  REFHZHMR
MARFZARTZEET  BRABRSNAERERAREZESR > W
KEBEXFEVEARMAEFRERNE  HAHNEHREERERE
HEALHZHEFRBANTE  RTEHAZEREXH - HATHB
R EFo A 2 B8RS Bk R > 18 2 S DLE 9 B R 7 Xk
ARREMHFE  UBRERFARERBAEFZZERME -

RAERMBRTHERZERE HARBERELY  HUEFE
RUZBETRNEREEFARZER - A EREF AR N REE
ARTEHZRRAF > RABTHREAZTAE - Rz #FEH
RRERTHRZERAUCEREEARREMAL BoLHEE > X
BEHEFEZLHERMZARMAREEATHFE - A SRRAMM
BUdE B AT e o WHEF RN ERB AL MR ERE R
=~ R hHE O BERE -

ERMAFLIF - 2FFCERABREKEREENREEERT
BB TR R E s PREEE,  PR2Z T REA A T
PRERE GRS ) B A—FE > &FF QXU T BT
SH& ) EXBERM M ERREART R AR EERT 28
W MBEHAFLEFACXFFHLME TEFEET FEZ
o A BEERERELRMREARTHABC T ZRARESE -
BT R RETZEZERTTHRAE  THTE -

ER > 2RBREmERIOSEREEETFI36HA® (BRBAF
RETEHEAEZER) T REEAZBRAZEREZVE
BEZRANGEARE KERAAETBLAZHAE  BETHAZ
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Blam - AHAEREALGR SR BEFARTTHEE &%
EYEBEFBENE  ATFFQRHATAE B ERE S
T BRBARBEEALGHRERR AL ELER W*ﬁ$u
ABEHWARRAZEZERE AR eFABAGHZHERE %
Bl 6ok 2 FI Bl 8RR % - BT Bk o BUAH B A M 8 35 A A K H
BURTEZAOOARLTHTHZA  THEEEREALHE
BHEZE o RWHFATREENRE T HAEREREEZLRE - A
FHMRRAE S LHBRGETHRREHESEE AP 0RkER
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ZER > MAERETFZEBEZER °
GOTEEHE (Mis-Sale)

1% H

(D)3 &1 J7 A

A e EEAMERE AT REGM T A TRANRKITAR
#i  —O—=ZFWHA—H MLz 4m4T 4% # K (The Financial
Conduct Authority, FCA ) ¥ H & & ¥ ¥17 A4 Fft ( Conduct of
Business Sourcebook, COBS ) > HHH A F92.1&HZE : "4
EFRRMEAGT R HRABZRERIXFREZHAEGREFL 5 Q)
EREFARARBEEHET 2B XL RREUTEEPARMZLE
FAl o B QBRARTE SRR AR R L8 bR
RENR (B E EHH - BREREAEP ZRERTFRED

@FOS=Z # 1F 77

FOSHE B mB AR ZHZL A EAEARZKE @R IEN
RE - HEHEEARZEE  F8 WX BEEV UHREH
M MBHFRKE N (Flm BN~ BF - R E T E R
)  BEABREHMH - BRET  BEAAIE BRANE2HESE o
HEHF  RINERHFHEFEAEZ HWRBEENEE - RFZHAX
Rtk BiE - -EREAR (BEEEREUARR 2 HFLERILE
M) ~HEERFEYNM FEHRE WRBTAZKERES - £

8 COBS 9.2.1 R, “(1) A firm must take reasonable steps to ensure that a personal

recommendation, or a decision to trade, is suitable for its client. (2) When making
the personal recommendation or managing his investments, the firm must obtain
the necessary information regarding the client’s: (a) knowledge and experience in
the investment field relevant to the specific type of designated investment or
service; (b) financial situation; and (c) investment objectives; so as to enable the

firm to make the recommendation, or take the decision, which is suitable for him.”
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EEWNE  AHBESAAGMLIEHREFER AT EERE AL
¥ FOST e E MBI E RET M & m ¥ H 2 E - W AITRE
ﬁ%ﬂﬁZEﬂ’ﬁdiﬁ%ﬁ%%%mﬁzAﬁ%%mo

—HRAZemEXERB A AN  FOSHEF UL "EHEE P
KEBEZTZEZRT MR | AFEE (putting the customer back into the
position they would have been in if they had not been given the poor
advice) - TFRAFEEZHIE - RO RREEHINAEEH
mZ e T WA ETE - HE i‘%ﬁ%%l%é%ﬁ%%‘ﬁfiﬁA/r
W UBEXemB Rz HwEN R B EELMESH
mZ M EE o AR XA IRE AW AR i’&’%zﬁéﬂﬂwﬁ?‘
TAFE TR o il i e PR I 22 40 0 R AR B A B A H IR B A1k
Bz RE > EREHERE  REATNHNERBAZETF AT
Pt R m DABE SR - AR B A Bl T3 ERBARIRA T8 etk
MEREREY ARHAT 2 HEFAT MR AARRATRE
BEPAAEEY  RUBRESCHEF R IN LA T EAY
BRHHH2LER  AEFRELFI MHALE s REEHE
B ZBRRIAAEEATEE  FERRIB R EHENAT
Bl AASEEMRL AL o

87 Available at http://www.financial-ombudsman.org.uk/publications/technical notes/

assessing-suitability-of-investment.htm (last visited: 2018.05.31).

Case 76/8, Issue of Ombudsmen News March/April 2009, available at https://www.
financial-ombudsman.org.uk/publications/ombudsman-news/76/76-travel-insurance.
html#cs8 (last visited: 2018.05.31).

DRN6461692, available at http://www.ombudsman-decisions.org.uk/ (last visited:
2018.05.31).

DRN4263070, available at http://www.ombudsman-decisions.org.uk/ (last visited:
2018.05.31).

DRN2865059, available at http://www.ombudsman-decisions.org.uk/ (last visited:

88
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91
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KRERTEMELRERT  SHLBTRUREFH DL
BETEEARMEBEEAGR  BERESO2ER TN ER
TOOERERENEZBLALTEY  AFBTREAHERBNEE
i QUERREMAZEE  AERTABERERE -
BRARTSMBEREL MR AVEL HRAoRE
HoUREY BREAMEZEEVR FEXRENRFERT
IHBEREERE LHUAES - AERELER 2 E o b
BHEFHAG  HEERGEU T AHAY mASRL —RTY
Ao Z THEHEME, BHE: TEBEHEEABRTES L - R
REHWNZBHELR  ETRABNEERE ADZ LB R B THE
THEFHBTRBYZERARRY  FIRLEEE LKA
% BMEERIQEEE L FESIHRHAESTE LM o
BHEREMEHNEERRELT  FRAET— HRAEH
TRAREIRELER  RETLEEGR (THEEEANTR
AH B R LM R ARG 2ATE) ~ REESMGERE
EEMEENBA IR  EHERESTRITRERGEEEL—
W AR AR LSBT A NAEE FEHEE
ERHRARTEAME - HERBMA 2 EE > TREE S84
EIEKEISSE S 10E - H R A BT AA RS G HERME &
T£%93 o
SHFNRTEMEFRELUBATAEFAWL 484
W EP LS EEMABRER T LE  ELEAERBE LY

2018.05.31).
2 RS 1045 R E RO SRS -
%W 10057 1 b BV 12085 8 2 -
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16z L 8 - £3RE P (Know Your Customer, KYC) - F%# 7 &
(Know Your Product, KYP) - §ifl#5% (A EFHFEEMNEHE)
MR NZEBENANEFHZRE BEHE AL LEZH
B HMRRAEEBATAERNBEMEEHEZRE - Eeak
MZERTAVATVERSAGE  BHAERTRES  HHEES
ZEHEATAARBGSE REEATeRBBELATEEZMAME
RXTIFEE o 2Pl BT o

OHEHARREE R 1 & T T QAN

PA10S 3P F #2605 A 5] = T oo MEAR AL KR AW
BAFHREZAHAAZRNELMEN AP ORBAEAEIH R
ZRBREE  RRENEN  HBEITIMARACHRZAHRH2#
HMEHEZHEAAE o AEELZFELVWIALAZTE  HH
ALEEEHBE  ARKAEEER —BREBRELN - wFAZEHT
EREXRER L FEREER KW BRAFFATZELTHH
AR KB B E G AEHABRHE LHEsEL - AF QW
AEELBER 2EEREF0G6FIELNTFAERA - #FAF
HRHEHARELEOOT - %o

O EEERAT XN

S104F X FF 11245 0 "REREBERAZGELXEE BE
M MHARRITHBZEER - B BEHRFAREZK
REHE®T (REFHEOO OO OO0~ OO%R) zNEHREE
ZRAEHEAHERAOOE » K OOFE L E D M 1605 LA
FoORERBBEATAE B HALAMAEXAHRHAREE
AREER BEARER  HHARAFHREL RBITRER
oo JRHRE c REARAHARTKBITZEREERERARESHEA

% P 104 FE4 STI837HE ~ 10555 554 51080 -
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BHABBEEEAOE L L LW RERFOEWEEM
IS BRABUFFELEEE20RFIEFBLRATLHR
Al RATHAJER K B EAFEBOOT - REAR o 4 P

@& FER UG EGHRBESEH

WI04E 7 %8965 : T HHALBEOORBHEELE
o AR REREE AR EERR R BB EER - KT
RUEFAREARBREARERE B S A AL Z B EEH L
TEHLHRERB LRI L UARFAZBLIRATEE - £
Mo HBEATAFEG L - HEWMASRRENEZTSH L T
BERTRERBNE  HHATEREEREZE  ERARER
S EE XHERE EFAATTERNEEEE AL EAY
& HARCHRFBEXEREREREEAR A EFHREEN
ZRERSTERBAGHEFAR AL DR HUEAH AT R 2
HiRE  HEHEME T EBRAFEECE Rz TN
HAFBREEPREHRER  BHAFERTEULELLELE
B BHEREE  RETHTLZ KR  ZREBEELERLES
206 EAT AR - 6 BB A H AP BB IR EFH R A
FREEHRARB AL 2EER - AR ARYEEEAOOTL
IEOJ%

M TR E R A A2 BN L BB AT R S
ol NEARMBEXEITHEHAZEEN  EHALH
o AXA  ERTEHETAMAZNTFAEEE 2%
FOSZ RMEA - VM EEHASTHAZALEARBIG - Dlg
SRAKRAZE  NABABERMTAZEN  URKREREREZL
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AH - 2ENATBERAAETZEHNFERE  AHELERAF
FARBHN T AR kSR — B EA MEAGAHE
Ei BREXTRZFLEE  HEFFRALEEATEBELR
MTEATRZ "HRERARE,  BERXZHEVZLEE -
AAFeBEREZER MFE-—FHEAEBETZE B "X
G BHEHZER - ERETHFOURBLALEZHLERFET
NEEEERBHEN SR EEZNG Al TERFHEREZL
A HELHE ATHMETERRESLR  FEHH
ACHAETHERR 2 el - TAHE A E R R L H W AR
BREZEFEGEMZ BTN MELAERF L2 TG &
FRadR  EBAEEEEANE -

™;EFRTTA (Violation against Code of Conduct )

1.3% H

SRR HEERZELE Y REEZATE G4 THRAELEHE
MBI EZHE  EERMEG SR EEMEZITHESRTS > I
FEREEREFRELHR  —FRAMER - LBRESEHE
MZHMFREEEATE LI L - BREEFOS— A EREAEH
ZEPIHAZL o

MZ# i 1 3 A Bluefin ( Bluefin Insurance Services Limited ) Z
ZH —HEFEANRRE  HP—RREFABE—ZRBRAS - B—
ANEEZZOONEFH  REGRANGRADREZBE TE -
WABFTFREEIN T HERA > Bluefinf] B &R AW 4 - A=
OOJF IR Z % E 3 - Bluefinif 14 5k fx B 2 8 % 7 S\ & 31
BB E—FBEE B E /NF (Premium Financing Company ) 1%
BRI RE - MBI T EATH &3 EE G & - E79Bluefin
$H &L > Bluefin an iR (R E ¥ & 28 A R —KBME 2 FTE -
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H4F F) 2 635%8 LEEH o B T AME B E % 4 & 5 FOS #
o ERBHRAE AL A AMAS BB B E AP IR % A
% 3 R Bluefin B 34 A % B 34X % BB Z A R\ K 35388 o

RESTHMEATLET  WREERE WAL §%bHE
AABEZHE T ERRZERNEH232% BB F A
6.35% - Bluefin f R AT UM 2 4B EE FELET K 8
Bluefin o 48 4} B 1% % Bk % A\ 71 4218523 B0 T 2 YR\ - i %
F 4w o #0338 2 Bluefin £ S1MAE F| 3 4 6.35% 12 4 P 3
B G RBEHTELFEE A o Hsh o Bluefinfl # 69 (2 ¥ 5 4 3
EH RSS2 T XA M HHFBER R EMBE -
HEELETRG KA Z2EmET o F b > Bluefin¥ F b 7|
(185.23E( 7T ) kB AT 43 - 24 Bluefini sh 4 %8 2 R £ 19 L4
EMZ % > D et B R B RE T E Y EF E8% 2
FlE - BHEMEH %R MM X2 TF - Bluefin JE £ 200
BT B a Y o

P E Al H - Bluefinit AR EME T AFEH T B2 E X
Gt RETERGRASEEPF  LETAHEREHRE LR M
ZHE BARREEBRENNE  TIRABREZLER o B
B 414 (Equitable Compensation) ~ AE b 77 DL 4 4% i (% 4
FAMBERM TG ERZBERTRELHA - UEE  HE
MEALEEZRY Whk—HHEL HRZHEXRS OB LH
B R EH

7 DRNO0882802, available at http://www.ombudsman-decisions.org.uk/ (last visited:

2018.05.31).
% JoHN DyYsON HEYDON, MARK JAMES LEEMING & Peter G. Turner, MEAGHER,
GUMMOW AND LEHANE’S EQUITY: DOCTRINES AND REMEDIES, at [23-015] (5th ed.

2015).
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BUBUELRENRREZTERA 4 ST FRUE
Mo HEARRTAEMES  RITRHRETEAR SRR EE
ZEE C BERUABTRGE BB ERRE TR - kK
MARH AR - B AT KETHES - W1 HHAKESZ RS
HWAREES  RAUFANGAEEHES - RPOEHAENL
BHY  RABMEHEHEL20REVEBTZATFAERANR
BELBEESR A ARAEEFAOOOT > ;1%

B2 THHMEAE THEEL G ERARBERE . HER A
TR M SRR R ETERERL KR FARFE
MR ETEEMRE P ALY - HEREAZCEAA RN A
ZhE - HE B ER BB EATR AW ELEFN - BT AR
A o 7 R P A o AR B ALO 20T 2 B A6 BAT AR B b 4
FEBFH  HXFAMEABRETEARE P B2 EH o £
M ATRELEEAES LR UTHERR S Dl SR E S TR
STH MR RFOARBEE T ER  BABERAK
£33 KEWMELEEL ZENBALERTLTPH L EAE
LHAHA  BHEAETAR LB AN EEREZLE - B
SR E AR B0 R AT AR A A A AL &
FAEEZO%  FRERA e

AR BRI REFFOZLETRR  ABLEELHH
TLBEELESNFATHEZBM R LI L - R4Sk
HUEERBTHESE MEBREREZES - AUhEHEL &
THREREEREZEERA R G EGE 2 EET R A HE A Y

100 103F ?ﬂ"ﬂ000880%°
101 105 754 70004185 -
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A B B A ST AT 2w LURCE - T B sb A AR B A AR
ZRURAGETE  ZEBRARBTRTNAERET RS TTH
AEFLARERAAERTAMZARMAW B XF A
HERDZeBAN ATwENNEAEERFAREEL 2
MoEZE  EUNBEEMM LA EMBELEEER  WHEET
R L

@ FRIFNEHEIETE (Bad Case Handling or Poor
Administration )

1% H

MBRBAEREETE  KBAINHEELHE  TER
REEEREAEZESE  BRETAATEERSBYEHF T3
TAFHE  AREELRTHEFREL  ERAEES EHR
Bz T AEEERN— T EERAREEREATHEEF R
Bl R— 7 HAADISPH XA E - 4BEEEEZLEREATE
e eBmELEME L HRREE - T BFOSN T 438 | B 2 4
B RS ERENREHE  TRATEAZ c MHARETE -
bANTAEFRRERRT  BAR Gy —EER

WEH R ABAR LR TR BB 2 o

Bl SRATHE SR L P P ok R — 5 B VOB 3% & 0 B
EWE - HIR P MR EPEAEESN  EEEWEEITITE
o MR REENEN—EHOEE T EH R TR P
% PAE iR B N20BUTT - BRI BB P MK P BB
JEAE IR P EATIG BB E R REFBAFLBESL
500K T T B sk A - fEB B EEER 2 SR

102 DRN1437478, available at http://www.ombudsman-decisions.org.uk/ (last visited:
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B2 ZPHILEHRERF % RO EEFSE TR
£ HIBHPRTARBIBEATRBE  ARABRPZAHF %
ZREA_FT—RNERGENEEZRE  EFEARHEREEL
JEFBE  BHEE=FHERRNAERNGEN o B HMEH#FR
B XEETRITRAAAEAMNSERBRFEZEYESH  LER
HZELEF G4 HFFOSTE & EITHER - 5 0 AR
RAEERAMAE AREHRTAHAZVE RIZeBEEREH
THEZEESENRF 2 ARABS B EFERHE P ER
ZIBERTE - I X A2008 ' -

113 : B35 A ¥ HAviva Life Services UK Limited ( Aviva) =z
X KA 7 (R B ( Stockholder Policy ) © Aviva [ 4T B {F 2 Bi & & 3
CO—EFENA—HEZO—A~E~NA—HHM  k#HAHBFA
BRIz AR BERE -  AEHPAR B AT ECATHL
F— MATBFEHERAERRABLREN )  FFAGFEE XK
SHEMBINTH (BA—H) HBEEE BN LY R LRE
B (premium holiday ) 3™ o % &35 ARZHAHEE - Aviva
HHEEMFRECRFEZ B #4 B AT EF ARER
Premzike o = HPREREFARIERRKTE - Avival
KAT200B L R E o (EHFEATER - B HFTH o

REFHRARE b euEFLEERTARBHEMEZE
W EREEFARNEE "TRERAAHFZZEARE ) (“to put

a complainant back in the position they would have been but for the

2018.05.31).
03 DRNO0363390, available at http://www.ombudsman-decisions.org.uk/ (last visited:
104 2018.05.31).
BB BT T U T ) R SRR TR
RV R 4 -
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error”) o E—WHZREFXTE - JERLLEE " kA HHAT
BEAREZRE,  WRALREZTAE ERE 4 0 FOS

GEREEFRERKTEEREBHEEZTUMME  EBALEW
TERRE (WEETEHRBZHERT)  WE2EHNRTE - AR
BT E  HHARBELM200B0T > bR EFAZER - T
B URREAMTHZEEREHRE  MEATAE -HELE

GAHABALMESZ AN SEFHAHAREZEBETE B
Bl PN

2% B

(1) LI BEAT A B S8 BT 8 32 AT &
SHEFNRESBE LSRG R FREEE - 07 H 28k

FETNTHEZEE  2FFOBERERLBRBATAERI - &
EREE B —F L FHBRTEL - TR UEREZAT BN LRH#H
ZAT# > BlAn105F 3 F £0013425% - TRAETEEHERL - #EA
104F 10 AS5H W mF - MRMAZBARERZEEZHAHALE
Rz BE o RIREREFIOMEEIHEZA T  HHATREREF
AT04F10 ASH 288 oo o REBAFIIEFEIENE - B
HERREABERBEAVNEZFNERELMER% - 2 H EFEH
A FHBIRELSR S ARGGREAMEBATEEL T FAZELE
o R H A TR RREES AR - AT B AT 48 18 2% B
M REFAFCEFEZF BAFQOEBWEMABELY 2K
SREFGFIFBTZATAERAKEELBFER A e HF
ARFEERRE ~ RIRENHEZF R RLME % %?ﬁiéz
B A MEEI04F10ASH 2 B HE ek B L% A o

105 DRN2162195, available at http://www.ombudsman-decisions.org.uk/ (last visited:

2018.05.31).
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(2) B8 T A E 4 & SR 4 R

Bl 1057 579258« T oo A AKE S AR M E
EACRBAEGETOZEHNER  HBIHHAREEREEA
ERRW - KIOSFIAI9H Bk AREMH AL EFHHEF - M
HAEmBEFA TORLEERB/ENFR > EHFHHSRERITE
BEHCENHEET  FURTEERARZAREEHEHAO%
AERT > EARERMEZRAEHF o o 2 ARG RHH
BEMTHFEA e B A O\ E R AR AR A R B R 4
FHREREFRALFHHAGAFEF BEHFEREITFAX
HEEZT AP OTBER - FHAMEREE  ARREYLT
ZER TABEMARERR  RREBHETHFRLEEF20EF]
BANFRERA  AAHARMBERFAOOTE - |

F12 : 10455757 5207558 : " KE - RAFEREH  AXAR
FAERBENBETETEDREZH  FFATEABEXRE LR
FoBRMMHMHARMERRRXBERZRFY  BHEARLEL
HEH  EHTRHELZAKL - MIFERFARFRERERE
MEAEEZFEE BRFARATXNBEREETZE - 2D > B
ANBEREHEARERR  AMBAERRMR S8 H T FREE
FIGFIAEHSZREEAZEREG R AFORKERH
BHGEEF0RFIEANE  BHEAFEERARERER &
FAE A Z K R A Wi AL E o R 2% 1L6,0007T
ﬁ% o | 106

WAl HRAEREMELRERELRE 2
FHOREZET  ARFRT  eRXFREFLEE P HMAE
RHHEFAL  RREEREREH - ot B ARE A ZRARE

106 151055 P ST12628 ¢
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REFMBTFEFREL  HEFAERDAZE > MAESS/HEL
T hERHATAEFAZEE  NENARELELELE
DA THEBETIR c AR EE SR EHRE L EEMN
% B DISPH, A13.7.22 % 2" - m%&%%%%&w%%#%m%
RN FRBELY  ERMEETLNEZEEATE B bEs
%ﬁ%i%ﬁ’ﬁﬁﬁﬂ%%i#é%ﬁ%i%%&ﬁéﬁ%%
UES 3K

13 1054240002275 : " SRBH LR ELBE DL LN
o RBEEREEAZERRY  2REFTHREIHUHEH W
X Mlh—#REEATEEGTRASHYAZRREFFRE
B o XEHHBRY  MHHARRBHFE—SEBRRRERA
WATHR - RTEERELR T — R AL - MY AXBAT
W—BF - BELL TEMES , ERARL B A AR
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m Sprung v Royal Insurance [1999] Lloyd’s Rep IR 111.

112 ap. oo - = e rb el - L A P o
O+ s A T L Y B D R B i
PSR AT PN TR S D M S P T S
’F‘iii’*[”f”ﬁﬁ fEﬁ’I]}E'JJ[Ei’ﬁ o 3¢ Farley v Skinner [2002] 2 AC 732.
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13 DISP 3.7.2.R.

Matrve. - oo

15 Compensation for distress, inconvenience or other non-financial loss: “If we decide
a business has acted unfairly, we consider the impact on their customer. We’re all
inconvenienced at times in our day-to-day lives and in our dealings with other people,

businesses and organisations. For us to award compensation, we need to decide that
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= BEEE L=
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BERMEZZM BARTEBENATFERET NN 2H -
O—EEREIEIRE]
1L.FOSH# g 77 » A F & B4 (1 LR IE & 8k X3 2 8 sk

the impact of a business’s actions has been bigger than just a minor inconvenience or
upset.” Available at https://www.financial-ombudsman.org.uk/publications/
technical notes/distress-and-inconvenience.htm (last visited: 2018.05.31).
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8 . .o . . . .
%t calculating redress in investment complaints, available at https://www.financial-

ombudsman org.uk/publications/technical notes/QGS.pdf (last visited: 2018.05.31).
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The Application of the Fair and
Reasonable Principle in
Alternative Dispute Resolutions:
Focused on Financial Consumer
Disputes Decided by Ombudsmen
Yi-Ping Wang ~ Shyh-Ming Chiang
Abstract

Several expressions regarding the fair and reasonable principle
exist both in the Civil Procedural Law and out-of-court alternative
dispute resolutions. For example, Section 3 of Article 377-1 and Article
436-14 of the Civil Procedural Law, Article 1 of the Compulsory
Enforcement Law, Article 19 of the Town Ship of Mediation Law,
Article 6 of the Government Procurement Law, Article 31 of
Arbitration Law, etc. The principle’s function lies across substantial
laws as well as judicial adjudications, including contract construction,
application of law rules, exceptional limitation based on fairness
consideration, allocation of burden of proof, evidence investigation, etc.

Referencing to the financial ombudsman scheme in the UK, the Section
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1, Article 20 of Taiwan’s Financial Consumer Protection Law expressly
stated that the financial ombudsman’s decision should be made based
on the fair and reasonable principle. Due to the variety of financial
products and characteristics of financial disputes, the Financial
Ombudsman Service (UK) has developed specific practice when
handling financial disputes, no matter the court will make the same
judgment or not. Through comparative case study with typology
methods, the essay evaluates under what circumstances and to what
extent the fair and reasonable principle should be applied when
imposing liabilities to financial institutions. Several inductive operation

standards are then given for practice use.

Keywords: The Fair and Reasonable Principle, Alternative Dispute
Resolution, Financial Ombudsman, Ombudsman’s Decision,
Amiable Composition (ex aequo et bono), Unconscionability,
Equity Principle, Reasonable Expectation, Treat Customer

Fairly, Unfair Contractual Terms
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