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Controversies Over the Existence

of Private Prosecution: Purposes

of Legal Norms and Approaches
for Empirical Research

Pang-Yang Liu
Abstract

In Taiwan, state prosecution overrides and co-exists with private
prosecution when it comes to criminal proceedings. Such system design
has been considered to contribute to prosecutors’ restrained rights to
prosecution as well as better protection of victims suffered from crimes.
However, a bombard of criticism has been raised against the operations
of private prosecution even though mandatory legal representation
system is adopted at the moment. This system further brought about
debates over its abolition or existence in the 2017 National Conference
on Judicial Reform. In this study, a total of 347 judicial decisions on
private prosecution filed to Taipei District Court were randomly
sampled. Among these cases, 699 defendants were included. It is found
that the guilty rate of the defendants decreased from 5.6% (obtained
before the amendment) to 1.9% (obtained after mandatory legal

representation system was put into effect). Following the amendment,
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“being without legal representation” and “private prosecution not
accepted” were the major causes for a dismissal judgment received by
76.6% of the defendants. These figures explain that the dominant reason
leading to the ineffectiveness of the amendment is the private
prosecutors’ failure to obey the existing regulations. Under the premise
of preventing vexatious litigation and protecting crime victims’ rights,
the non-gratuitous principle in criminal procedure can be referred to.
Increased litigation costs and adoption of the non-gratuitous principle
for private prosecution are worth being taken into consideration as it is

the most effective way to achieve minimized amendment.

Keywords: Private Prosecution, Protection of Crime Victim, No-gratuitous
Principle in  Criminal Procedure, Accusation Principle,

Mandatory Legal Representation, Empirical Legal Studies
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