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3. E|H % P HAVE R A D (plain packaging) - %2 1%
BEA GRS  FEEER R LA G _EER  EXBEELE
WEXETERE  XTHATRLANTE BEEEHE—FH
Bz  HRLEMASELERRAY  FEFIES S REIH
R E P EXETEREERS - SO AR REED - R
ARBETEXERN R T SR HERERIEE o
EEBPRARS  EREEEEA BN BNALLEY
EEFAFH ALIELBHEOEER e KBEBEAFE
WEE=HLERLF_BEE - ¥ BEELN  BRREEEH
MR 2E S e k2o RE —(EHIN S % ETE
XHAEHEE EfihEREHETEXEXEAEERLANWE
FoMMAFEN R R L E—EARNELGEENER - B
B A E R B E AR R EHRRNR
Y4 REEFERBAWEBAERFEFEN T H Y B

wiaE ~ |wEIL 0 P RETE R B MES > AR 0 32/ - H146-
2

-252—-



—OhEHA pRd EBETHIL BRIz BLRE T

HEmBEmENEZEAHREELF L PE - ZHE-_OONL
FRME TR ERAW S EAEEF %, (Family Smoking
Prevention and Tobacco Control Act) - & #4558 #| 3L & EAZ R 2
AEX o REEREARARNAR  HBEREXREFETHLH
HUFTEBEEM  REHS0%NELErER  HX#EERERL
HER - RERE SR o B G RAEHD - —O—=F%
75 138 _F 3 3% 2 # Discount Tobacco City & Lottery Inc. v. United
StatesE - KA I AENERF  RAEZEFRELE 20—
ZEERE A E N R AR, Reynolds Tobacco Co. v. FDA
EoAHRAAENF BT o MEERTELES  xBZ2-_0=20
FHLE MAERIANEFETER  HEMRAZESEH LS -

AN I ERE AR E AL HA R TR EEGEE  #
EAm K LWER  MERGEFR EHWBEERESESE -
o —OOO0%F » & REHL "# &%, (Tobacco Act) il
FREE S E A # (Tobacco Products Information Regulations )
EREAEERER LETLERR EMNBEEA  KHENE
R EMAE33% 4 B 2150%° o fn g KA B % A = OO 4 7 A i i
JTI-Macdonald Corp. £#| 3k - AR FEMEEE - ik - =0
—— & EREFCRAMEE HEOIAEERECERANT
Mo BREIARERAT% o

TERAMNE  —O——FERARFERHEeEHE 2011 FAEER
#i /2 % ; (Tobacco Plain Packaging Act 2011 ) - FERKFEE H
BAER O RMERHFLR NE2RE —FERRTNERGLRNE

5 Michelle M. Chester, The Answer Is in the Evidence: Plain Packaging, Graphic

Health Warnings, and the Family Smoking Prevention and Tobacco Control Act, 41
SYRACUSE J. INT’L L. & CoMm. 413, 426 (2014).
1d.
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REEE MENMEEH S - ZHENBEE TR EE T
FHRBEE UEAXERLEFERE  URBEFABEEEALFER
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HZBE e C#RERGLARERA > xR ERERALEE - &
Ko MAFERZL2ERE—ERNERMECREAWE T > 07| &2
TR MAFRANE  XFRLTERTRE HAE  KMZEF
ERMEEZ TBA, -

RERA=FEZERHARCRERRET AR > EREWL
tFAMURSR  FERBEREEERL  SHABREFK
o HE—EME ERTE®ORLTN - CE—HRE - K5
AFTEEN=BERTFawl 7 RELREER -
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AR BB —AREREHNFER TUFATEHBE R TG & RH
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HREARZEEEFERERAFL  TEXRER LEHEER
AYE EEwWEHAERL  ZEXEPEERK - Hib > MEX
FANEMHEEEFRRSS%E X E S EMGECESR > AHHLE
EERRH IR L LR EETR o WEFALALE - K
AWHEREEAE > REEFERNAERAT X Kawdt A A
HegW ECMARKEIEZATREDNFHR M2 EXEANH
A7 AL F s R 2 SR o IR Rk B R A BB R A or
WfRE L BERZBAREERERARE  ETTRELER
B o? S A RSN ERBRB AN EE Rzt - &5 — &
T [l By st 77 1) o

b - AXEHTL  BEBELBEEREEMHBEREDZ
FERE - A2 RETREHFLRENRA - IRSHK
RERRBEXESTEMEERMGE R TRAHBNEREEFE
IR o Ao BEMANZE RN EEBOK A B ETHR > AX
e ERER R R ZEFE BN BERREBEEEW
B E B WA — A B R S IR R BT e B B
#r o

A\ XESHEHRREReEERER =M
A HEE RARAROREHTI R TR TER

Bl AERZOONE - £ B A E B\ F R AT #8455 %
( Family Smoking Prevention and Tobacco Control Act) & - [ % 5
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HA AP ERERE X Mol B EERNEN - BT EF B WK
BRI R LARNGBHBER T  FRANSHEEE
FREEALEE THEHMES  HHENEM AR BREET
FER  KEERBREAMELELETEE - MEALLES R
MEREMERET  ARLERENTES HE @R EA BT
Ho —BEWETHIRE  —EEBGHREELTMEERERE
BEH - RAEE AXERBLANE T HERARELEATH
T MmNt TAEHRER AR ES P IER
Al EEER  BITEARNK o

— PSS

7 % %3 (commercial speech) *E E W - B AR L H T
ESENR BN c EEEER  EHAEEmERE— AR
BHERG ZLAFAERLE BERARWYEEE

tEREEREN A EOERAIHBRERLETH o 2 Fr
DES TS — T EEEEREANGEHEFR S - 5 H RS
FEEEBELCHPEEA M RBENA L - T8 WETHZ
BB EREL M T AT TR AR EERRETHEE Y

PR SamE R o 1 GBFEEZEEIREY) - H143 ~ 154-156 0 20024F
12H -

MT&E mErSwEsmEH  EBAT > 2681 - H32 19874121 ;
FERERT > XS mARENVSmEHRE - GEBUGET] > 14511 - H159-
199 » 20104E6 H -

Lucien J. Dhooge, The First Amendment and Disclosure Regulations: Compelled
Speech or Corporate Opportunism?, 51 AM. Bus. L.J. 559, 605 (2012).

10 See Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S.
748, 762 (1976); Bigelow v. Virginia, 421 U.S. 809, 809 (1975); Cent. Hudson Gas
& Elec. Corp. v. Pub. Serv. Comm’n, 447 U.S. 557, 561-62 (1980).
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BEEMWARE TEZNEET - Hib > HHLTHT UM
Bl ERRHABEXREVRNER  REERBHBERPLE
ZHR LB e mmaEEs" -

M EEHB LT R EHBAMMAZE - TEHE—ANOFHY
Central Hudson Gas & Electric Corp. v. Public Service Commission %
( T74% " Central Hudson% | ) "2 Frigrty—REHGN T EEE
T o EF - BAESBENAELEEMEF R E P 38
BEP e REskarRs A—RHABETEESHESE B
BB E N EEEE . DHBLERN ZAELY . O%
WRALAHE  HEHETHENZEHTHAERE c REATHY
RABHLES  HIFRELER REEHTHRE® - OBk
SLEHE  BURFTERWAR  ETATEAR Y - O RN (8
SHRWEENRER B ERLAHE  AFHALTEERE
THREBNBAAR - E—FHEXRBFEL ST EE  HHY
EAAEA TR T E BRI o 3T R RFTIE H
PIRE - BB M4t AT - MR B Rk - AR
— B3R @Bl REKR - BAFLAE - R E R A

1 Dhooge, supra note 9, at 606.

12 Central Hudson Gas & Electric Corp. v. Public Service Commission, 447 U.S. 557
(1980). BANeZ ZEsFAHNA 1T > P ] S FHM > BHEYSwmELEREE
[OREEASEAT » o A AREEL > 2780 > E{118-124 > 20114E12H -

13 Id. at 558-60.

4 Id. at 566.

15 Id. at 566.

16
Id. at 566.

17 Id. at 566.

18

Dhooge, supra note 9, at 617-18.
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% B WA BEEY (more extensive ) 44 % & B0 o 7 Board of
Trustees, State Univ. of New York v. Fox 220 - Bl 3% 3% Fr 38 T8 /&
Bl BT ERmINEETFR > FRAEHENZEZA®E (fit) TLR
£ AAEY

GEEAREFTWEET  —RTRFINA=ZEFELE?
ifiCentral Hudson% 2 % &A% ¥ - 0Pt o % & & A B
BERREERIEES T HEE, P

Central Hudson £ 8 A F @ 31 | - EL A F LT - £
IR - JERBLUER > DK TR MR o R —EHF
£ —O——F xHmgERH # T Sorrell v. IMS Health, Inc.
P METIHBERMMNE  BLEERATAHENTRE  BE
RAEEM  LELERATHENERRTEER o &E &k
FER S EETAFE - Ax %K R T Central Hudson £ A #2 1 Y
"TRENHEETRGE,  MAFTTHESR - R@EARN—AF
B MAEATMT AXREERUATHRCEREN LS H

19
20

Central Hudson Gas & Electric Corp., 447 U.S. at 566.

Board of Trustees, State Univ. of New York v. Fox, 492 U.S. 469 (1989).

2V ST AR ST R R H326 -

2 MpEESEREEEY NG TEBRT 6 20 A bR s
o #E SawE BRI EH 0 H148-154 > 20024 11H - 2fift 5 B1ER - EE
FEEER LB — TIEEOIRERA] ) B - # AR M e
B (H754E) > H608-619 » 20094£6 H -

2 g BREEOL BN o H285 0 20126R1 7 - {EET2HE -

24 Dhooge, supra note 9, at 618.

%5 Sorrell v. IMS Health, Inc., 131 S. Ct. 2653 (2011). #HEASTER > 72 H Nat

Sternal & Mark Joseph Sternaa, Advancing an Adaptive Standard of Strict Scrutiny

for Content-Based Commercial Speech Regulation, 47 U. RICH. L. REV. 1171, 1171

(2013).

26 1d. at 2667.
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WAZRUOR A TEAT A ARR - L5 w AT -

BRI  XBHABESR BRMTERBANEE  EHT
XBEHEwE BRI EH o Robert Post¥ #% £ Hiw LA - B ¥
ML BERE - L ERE A EEEEE (constitutional
value) b - TERHBEEFHETHES  FAMEBHWEA T
LA HAE K £/ #%E R (democratic public opinion ) & & 4
B B AR A £ R K (public decision making ) & L E 8 E
AT EHE TR E MR TR ZANREMRABE - £ =T
REER BRBEeRSHEERES R IR ERESR
BERH LR WELTHEAPRBELEN  WBEFRED -

> BT ERE

EErE FH-HETmumyRHEA  BABESH
(compelled speech ) *° - EH KB AN TR EHE - EHEBHEE
HMED  TEETRAHBEAL  BAXEALFHIAAEE
HkEe > o A% — 8 = 4 West Virginia State Board of
Education v. Barnette % ¥ & ) % #| 5 77 2% % R EEH S - — L
+ & # Wooley v. Maynard % 3% R By M BUR % 5 A B E i L BT

27 Dhooge, supra note 9, at 620.

28 Robert Post, The Constitutional Status of Commercial Speech, 48 UCLA L. REV. 1,
10-12 (2000).

29 Caroline Mala Corbin, Compelled Disclosures, 65 ALA. L. REV. 1277, 1284 (2014).

30 FHEAET 5 > 712 R.Dhooge, supra note 9, at 604-05.

31 W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 634, 642 (1943); Wooley v.
Maynard, 430 U.S. 705, 714 (1977); Speiser v. Randall, 357 U.S. 513, 518-19
(1958).

32

West Virginia State Board of Education v. Barnette, 319 U.S. 624 (1943).
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"Live Free or Die ; 2 42+ — . xO4%Talley v. California % %
B s % 2 1 4% . —JL LT £ Mclntyre v. Ohio Elections
Commission % ¥ & #y % 1k 2 o 1t T R 4 B2 .

BHERELMEGT  FPREEEANBEEE  HWHAR
EHREEW erRARBERM=ZEELY  BATREEZE-

Bh -OFEFBRNEZERERENERE SR - W ERER - KEEF
FoOEFPRBTEMRNHREERA - RN AFHEETREHN
Central Hudson 5% - OB R EBEEEMABH X TH - EERE
FHEFHEA  ARREAREE

HREREF=FFFHEAE - &£ — N/ FF 8 Zauderer v. Office of
Disciplinary Counsel € ( T4 " Zauderer | ) % Skt d -
ERABBEREFRNER AHERXREABBEREIRNEZTEAN

( noncontroversial factual information ) - Bl 3% B & H B 5 4 & &

( reasonable relationship test) o JFBP - F B 25 4 #| S B 09 A £
BAEME HERERTEFERTHEE W A4 (unjustified or
unduly burdensome ) - EPZ%/E,\%w °

Zauderer £ % R Z MW M - EREZERBEZLESE - &
FAUG T B 2 % (contingent fee) - L/AHBELEE LK - £

33
34
35
36

Wooley v. Maynard, 430 U.S. 705 (1977).

Talley v. California, 362 U.S. 60 (1960).

Mclntyre v. hio Elections Commission, 14 U.S. 334 (1995).
SEREPREEZEH > BFEESTTHREBRREVUREZEMEARERE - H
325

Corbin, supra note 29, at 1283.

Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626 (1985).

See, e.g., Zauderer, id. at 651; Nat’l Elec. Mfrs. Ass’n v. Sorrell, 272 F3d 104, 114-
15 (2d Cir. 2001).

37
38
39
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3 R R0 o Zauderer R E UL HL R - WAL RN ERE
EemmY RELHIABHIZETER - REERAE - AAPB
BHER TR ERBEFRERTNRATH  RER
BV U MRRREHBERLRENEY 7R HEXBENE
WEPTREREWGEE  HRABNETE  TASHBNER
( purely factual and uncontroversial information ) 43, EREREEMHW
BE - DAARHTH RBUARHH MEREEREZEH
Hm* e Rz - S HBATHEmEEZAS  HEBHREE)
EAY - BBEHNALZ  UWRASEAMGEETHE  EREA
THREWFZZMYO  TRRAN  AFBNERREARBES
i Y o
AR E  AALTHNEEREMN FANETRY -

DREELEAR  THEIBEYEEEEY  BHEEFEANT R
BRI S  NETRMERBHBEN & E NS 1&@@%%
FLARMEETHWNY - 2 BB ENET YA LR
234, (uncontroversial ) o 3 B FH B MBEHET ¥ zfrJ

40 Id. at 633.

41 Id. at 633-34.

42 Id. at 651.

B

44 1d. at 650-51.

45 Id. at 651.

46 Id. at 651.

47 Id. at 650.

48 Id. at 651.

49 Id. at 651.

50 Id. at 651.
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#7 L UBBELAEIERRA ST LEWNH? - 5 EREL
’EﬁimﬁETﬂE M~ 18 8 & # (unjustified or unduly
burdensome)

%%%B’%%Li&’ﬁ%i@é‘}ﬂﬁiiﬁj o REFWHHEBENEE
PHRAZEERZI)  ERHTHEETEFAERANERN  2EF
%EKE%%MOﬁZﬁM%%E%%%M%M%%%ﬁ@E%%

C EHEERNE o EHAFNT - EXREFE - M B R FEHNA
ﬁ AHAEMY  LETLEER-

Al it Zauderer R Ry A E R B L FE - B REF AL E
Bl EEEFEANBERREEENERGBERE > 0 EEF
RPN RE RERHEARNAFNEZAE T HAAEH
Wi ET o HIENEER > NERFEETEEY o HARHERK
feZauderer £ ¥ - MY - RAFWHBBEHRE - T HEFEEH
BHRBMARTOEHMNRS  BhEs HEEREAAN S
BEBEHRORHNBERLY - EFTHHEHR BARER
W EEZEHEEAE  AEE " THEEH , (self-evident)
HBIL N EE A% (at least potentially real danger) - ¥ 48 4 32
WEEZEC HERBENLA LERAETHAEFRNE L

o1 Id. at 651.

52 Id.

3 4

o4 Id. at 652.

%

%6 Id. at 652-53.

57 Dhooge, supra note 9, at 641-42.
%8 Zauderer 471 U.S. at 651.

59 Dhooge, supra note 9, at 642-43.

€0 1d. at 643.
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G FEAAEEEEEEY
=~ ERERGUSSERE N FE

WHHARAETEEMEE  —HRRER—AUALE
BT AR AT R A %ﬁ&“’ﬁﬁﬁ~ﬂAm$%é@%%%*
PHEENEETBER  BATERA T E QL LEE %35
EAAARERETHNEAREFEIVE  ERAF AL
AWM TR LS DA REER e X TN -
—OONE  tHEETEBFERANHEREEHE W
@%ﬁﬂ ALFTETIK DEEREABHLENNL &

FHS0% 8 B CE R A &KX K @ ( smokeless-tobacco-
ol 1d. at 648.
Q Federal Cigarette Labeling and Advertising Act of 1965, Pub. L. No. 89-92, 72
Stat. 282 (codified as amended at 15 U.S.C. §§ 1331-1341).
63 Comprehensive Smoking Education Act of 1984, Pub. L. No. 98-474, 98 Stat. 2200
o (codified as amended at 15 U.S.C. § 1341).

IR ER15 US.C. § 1333(a)(“Label requirements. (1) In general. It shall be
unlawful for any person to manufacture, package, sell, offer to sell, distribute, or
import for sale or distribution within the United States any cigarettes the package
of which fails to bear, in accordance with the requirements of this section, one of
the following labels:

WARNING: Cigarettes are addictive.

WARNING: Tobacco smoke can harm your children.

WARNING: Cigarettes cause fatal lung disease.

WARNING: Cigarettes cause cancer.

WARNING: Cigarettes cause strokes and heart disease.

WARNING: Smoking during pregnancy can harm your baby.

WARNING: Smoking can kill you.

WARNING: Tobacco smoke causes fatal lung disease in nonsmokers.

WARNING: Quitting smoking now greatly reduces serious risks to your health.
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products) - Bl ZERT #4405 F EA30% 0 B &R EE SR ER
R EE L EA20% B R o

65

66

(2) Placement; typography; etc. Each label statement required by paragraph (1)
shall be located in the upper portion of the front and rear panels of the package,
directly on the package underneath the cellophane or other clear wrapping. Each
label statement shall comprise the top 50 percent of the front and rear panels of the
package. The word “WARNING’ shall appear in capital letters and all text shall be
in conspicuous and legible 17-point type, unless the text of the label statement
would occupy more than 70 percent of such area, in which case the text may be in a
smaller conspicuous and legible type size, provided that at least 60 percent of such
area is occupied by required text. The text shall be black on a white background, or
white on a black background, in a manner that contrasts, by typography, layout, or
color, with all other printed material on the package, in an alternating fashion under
the plan submitted under subsection (c).”).

RIRTEF15 U.S.C. § 4402(a)(“(a) General rule (1) It shall be unlawful for any
person to manufacture, package, sell, offer to sell, distribute, or import for sale or
distribution within the United States any smokeless tobacco product unless the
product package bears, in accordance with the requirements of this chapter, one of
the following labels:

WARNING: This product can cause mouth cancer.

WARNING: This product can cause gum disease and tooth loss.

WARNING: This product is not a safe alternative to cigarettes.

WARNING: Smokeless tobacco is addictive.

(2) Each label statement required by paragraph (1) shall be—(A) located on the 2
principal display panels of the package, and each label statement shall comprise at
least 30 percent of each such display panel; and...”).

IR EN15 U.S.C. § 1333(b)(“(b) Advertising requirements. (1) In general. It
shall be unlawful for any tobacco product manufacturer, importer, distributor, or
retailer of cigarettes to advertise or cause to be advertised within the United States
any cigarette unless its advertising bears, in accordance with the requirements of
this section, one of the labels specified in subsection (a).

(2) Typography, etc.Each label statement required by subsection (a) in cigarette
advertising shall comply with the standards set forth in this paragraph. For press
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—OONFAFAEEE - FEAENF LR —FHHFD -
HRAFARBEREEEHAL BERNTAEANETRED ©
E—ARAHRAT  ERFRAFEHRALT ARZERAHAA
Zauderer X Wy | B FEEA > MAHNCHEBBHEFEFE BER
A E X ET w2 RE| - T & E F Central Hudson ¥ 2 W58 F & o
—H#E —O— =4 % 7 138 E 3 % X iy Discount Tobacco City &
Lottery Inc. v. United States% - PR L E NG B > AAHRF
BA A% BO— 5% AEHELE L3 ERYRY Reynolds
Tobacco Co. v. FDAX ~ HIH| A ENE fFH - AR FWILEE
XER BEETAEANZEENRS W - A HMETR LA - DL
THENBEREET -

(Discount Tobacco City & Lottery Inc. v. United StatesZg

FrE—RE%  BRAEAE LARETFD - ERAEH 2 E
NERE - AELEHFINEAKEEHFER  ZFRA_O—ZF=A+
7L H f 1 Discount Tobacco City & Lottery Inc. v. United States %
7 o

#ZH Pk - Eric L. Clay sk Bl 4 - BHl A& LR RERE X
TNEREZwWEH 25 ﬁ]\:ﬁ& B Jane B. Stranch #7# Michael R.
Barrett f| 7% % 72 & M € 6 %

HRET Y BRARHAN  XEERENEERR

and poster advertisements, each such statement and (where applicable) any required
statement relating to tar, nicotine, or other constituent (including a smoke
constituent) yield shall comprise at least 20 percent of the area of the advertisement
and shall appear in a conspicuous and prominent format and location at the top of
each advertisement within the trim area...”).

! 674 F.3d 509 (6th Cir. 2012).
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(FDA) TR =—O——FNAA MR E LW NELBEE - 2F
FEALE ﬁﬁ FoOBARMIREETEE WAt EBEEXN
HEAEES R FRBWEEL AN AMAREXETLTE
o LEAFDARERXGHAMMAI —EAA AT LELEEX
MHAEAND ORI T AR RE UL BZEATEEEY - 2 8%
E—FR TRAHRHABERETFE MUALRFHENHE
BEEETEE - SRENFEFDER L DEHHRKATG
HUELEE[E % - B4MEAEFZ 0 4 ARJ. Reynolds v. FDAZ ' o 4. [F
HBANENFTREER  LHFEAFREFECHR  MEEXRHEMA
AEREWAHER I RAFSERTE - B ERLCAH
e RRITEE

HlAEEZARAETNFARNNEEAZE - Bl ARE - #Hit
BW¥ 5 @ M5 % H & E K ( commercial-speech disclosure
requirement ) - H B R % & Zauderer X Fii iy A& 7 B R REA
KA EFHY nM’JTMﬁF ?ﬁ%mﬂXZauderer%éﬁ/\féﬁ%@%ﬁ/&”
BRI e LGk ARARREMTREEE (BRESH)
HEE - I Wooley v. Maynard EWEEEE

ER - EhEREL > EixE ki =0O—O%F iy Milavetz,
Gallop & Milavetz P.A. v. United States % - fr 8 — 33 F 3F &% Fe e
— OO —4 #yNational Electrical Manufacturers Association v. Sorrell

68
69
70
71
72
73
74

Id. at 552.
Id. at 552-53.
Id. at 553.
Id. at 553.
Id. at 554.
Id. at 554.
Id. at 554.
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% - B A Zauderer £ H B H B B L AT RN A HELTAZ L o
THERRL ERERIHBRA-EEENLERS -
LEBET BURETEERHY - BHBEANEHER YR

KHABATHRERFTERZ BN o BUF R FEHY - £k

BRT  UBHBER BB A A S ETRERTEN

ZHBEEMAN R HME LT BE B TR RHBEAER

RUFLEBEEACETHEEL NG EOMBEA &

BB RH o
2 LN BN L FHAETEALBHBE HEeEA

Zauderer £ty A 487 o B3 B - £ F i Jfl Zauderer £ th A

ML EEZEMSHRE L REFRHEENRELETHY

AL E R (opinion) * o Zauderer £ P42 5| THBET L BF

3% , (purely factual and uncontroversial ) %4 2R - %t & 4% 4 2 B

M EETHES BERTHRA T ESH, Y MAEWABA

TEEWLEN,  REMBELAALETREN  EALRTHRA

Zauderer £ th i B T AZ %

3. EHERRA - REE B 8 %% A\ Zauderer £ ty

F#E MREERTAOENMRESEY  RERHBEEUAY

BEAAGENY  aRHBEERXEARRWAE HROBEY

& Id. at 556-57.

76 1d. at 557-58.

& Id. at 557.

8 1d. at 556.

79 Id. at 555.

8 Id. at 556.

81 Id. at 559.

82 Id. at 567.
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LER HEYEP BN LRRERAATEELHRTLTHE
XHANRESE LA E TR R AT R E T hE R A
i &> o

PR T EMAEEYS - PHERAEARUAT HBEMEE O
EREHE  EXETETEAETHMEE ) OQOWEL - Bk
EHTEXETREAMLHEEED .

Yo PRERE BRI ERNXTET  UREFETE
Mo BRXFERTN,  RERL HEZEGE BRETHRY
3o B 30 F 4 R JE 3l Zauderer 40 4750 o

ERE R BT - MR ERTH HFDARKEE N ARE B
AR —R - MAHEEE  Eh - 2RAHE B LT TUME
FEFRER - TN GELETTUREETHEE R
BEEREEFERY c MEARENAENT  ELERHEES
T RARBER BEEL AR FEFEIETREA - AR
HO A T —E#E  AALXHEN BRI TAEET LEEEHR
g E A%

R BABEBAEAZEERR  EETEE LR
WRATREFRWEAY K - HE& % KA Zauderer £ K &
REEHEE  EENMEMHATIEEE#EHNETEAY -

83
84
85
86
87
88
89
90

Id. at 555-56.
Id. at 567.
Id. at 558-61.
Id. at 558.
Id. at 558-60.
Id. at 559.
Id. at 559.
Id. at 560.
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LHERRAEXFIPEANERRAETREA > TR A
Zauderer £ Z itk BIRE—F R EM > B X ERZEA
TLHEB T EZELR A B (reasonably related to government’s
goal ) "o REW - BFMHL  EXNBRFERALT  ERFE
BRI AL @ERR - LB HEXHRANEEEETIK
B RN TFRARTHRBAIANEEEER LR B
Mdth  ABREHAAERLY SEPFLIHRBLEEL &
BT RO T T AR 0 R R R o k- B
BA - WABREY  BAAGESTERTHEAER  BRE
TRk — R A E NG e REHTAKN 252
B HE BH A B R - BT DL kB> o

FHERAA  RARTNEAXFET  HABEEHEY
Wk - 2T RAM - HABHELET TR REESY
RE HEWWXFAERELELRETHFNARRREES

B ERERRA  HERMEXET - TURE L
Vo BAREREA BHMEE - #REA  FWEXLETHLL
M X FERER MM TEN R EFYE XL TEEAEH
BT WH - FRRAN L E W T R E oA
ToUERASEE  TUBAREmBMEEAABRERLR  LF
B EHEEEARDMREY o« FRba - LB REL

91
92
93
94
95
96
97

Id. at 561.
Id. at 561.
Id. at 562.
Id. at 562-63.
1d. at 563-64.
Id. at 564-65.
Id. at 565.
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SR MAFE - FERAENECE T2 BHBEADT o Bk %
Pred 2 - sh [ SCE R AR E B G AT A I By (8 B B R
WEH) EHLEMHL - BHeE” -
AERBEANKELERERARRFRAEAE - TERHE
Ao HEA B E X E MG E - R Zauderer £ 1y TRATE o H
R ARIZE AT HSHE o 1 LA - Zauderer £ 1y 2
o THFELEMABNBERRAREAERWAERES D o 2.4
% Zauderer E QM HI AT - REE AR ELAAZET LM M
THREMETH "TRIFRZWEN, - 3HEAA THFEEHBHA K
KA a&km Ry REMBEH %S (misleading) o H A
OBEGERFERATE  LQBEINHELATAESHEEE TR
PO R o 457 E—EF W EHH Zauderer £AZET - A B
RERFHRFABFELREBINEE T AERARERLEBFEAZ - &
HUEE 5 EMIBEARE  HEHNEXESLEHENK
BHEEATA RN HE YU FF R - 8 49 38 2 Zauderer
MeBERBEFE REAFEXE T MEENER HELHFE
ERGEHBEAGEHMET?o
(©R.J. Reynolds Tobacco Co. v. FDAZE
HHREAEANKE L RERREABEZH R —O——_F#
B HE 4% [ 3038 FFF v BE R, Reynolds Tobacco Co. v. FDA% - 4
RAMEERETZE  HRAELNTABF  HAARFNAEEX

Id. at 565-66.
Id. at 566.

0 F#ft 4y ¥ > see Timothy J. Straub, Fair Warning?: The First Amendment,
Compelled Commercial Disclosures, and Cigarette Warning Labels, 40 FORDHAM
Urs. L.J. 1201, 1237 (2013).
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LR -BETRELATAZHENRS W ©
LEW=E
R.J. Reynolds Tobacco Co. v. FDAZ e . Z 4t 5 4 B 3
EHER EHAERRENERR (FDA) BE-_OONLFHNRE
FRE P #| $ 78 2 & #] % ( Family Smoking Prevention and Tobacco
Control Act of 2009 (FSPTCA)) > FTERMEZ B X > T4 E °
X 1% 7% P a8 2 H ok 6t 38 38 Central Hudson X 2 AZ ¥ o
HJ ¥t Discount Tobacco City & Lottery Inc. v. United States % & 4T
o EBFDAA EXAMABEREX » FHib - EEAZNF HRE
AN EBH SR ELEREN  TRBHNECKRIES
LEREERE A AEBAE  WEED - iR
B—{EFH % - BEZRJ. Reynolds Tobacco Co. v. FDA% ( T4
"R.J. Reynolds % | )
AENBEZEF L%  FDARK AR AEE XEFR > L5k
T EEE HE P (purely factual and uncontroversial ) #] %4
oo B o H AT JEE F Zauderer X 1y & BB ML F L o W E
RMBBEANEEC  fREAEEE - OFWEXET B3
FA Trﬁ%%}%ﬂl?c‘ﬁ iy ( persuasive ) o (2) F % % | 4% Jil oy &
b EEMHREFRNEEER BacsbBRres LEs
Y% o (3 B SCE T iy KA B8 (anti-smoking hotline ) T 1-
800-QUIT-NOW ; -~ i " & —EH{HEE RGN - MEtE %’lﬁf\“ﬁ\%ﬁﬁ’ﬂ
Bl e WEFHRLETNHLERSO%E B LT HREAERE

! R.J. Reynolds Tobacco Co. v. FDA, 696 F.3d 1205, 1221-22 (D.C. Cir. 2012).
102 Id. at 1240.
103 See Plaintiff’s Motion for Summary Judgment and Permanent Injunction at 24-36,

R.J. Reynolds v. FDA, No. 11-01482 (RJL) (D.D.C. Aug. 19, 2011), ECF No. 10.
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£ # (unduly burdensome ) © (5) 7 F [ U % 7 7 (5 3£ % SR I
T3 e

ZO—fF+—AtH TFTHULEHEEREZRZEN S EH
Ao BLERFEXERAER —O—ZF_A=-1+NLH HEZEK
BBt B e e MR ENAS R P B R ERS > AET
i Jil Zauderer % 0 A% 3 - T JE 3 ] B A& % A o FDAE T L 3F B 3 &
TR E R AE PR ER c HRZ—O—WENA =+ M H#HHE
P ZHERRTL2ERIE  AFAERREHE AXAE
MEEE °

Janice Rogers Brown#r#A. Raymond Randolphix & - % & &%
Central Hudson% iy 4 37 SR 947 - LA EF A FWEI X E R E G R E
THEEWRZLEH-

R.J. ReynoldsE£ M # B AR - (R T ERAE T H R X 5 sl sk
B4k thE % %4 B (forced subsidization) #5387 - MR B K
B HEEERMESEFEE - ARG ETRLERGEE
&l flZauderer £ 2 A BB M FE - Wetem - WEFZ TR
i i & Central Hudson % # 7 £t R 4 by 1% o

2. 7~ i fl Zauderer 5 & F2 Rl i 1% 5 2

W PHMERRSE - Zauderer R A E B B FEE - EH A
PR HEH RN ERAE e MHE - FRRA - (DEH A Zauderer
£ BURLERFY - FEETEEWE R (self-evidently

104 Id. at 31-36.

105 R.J. Reynolds v. FDA, 845 F. Supp. 2d 266 (D.D.C. 2012).
106 R.J. Reynolds Tobacco Co., 696 F.3d at 1205.

107 Id. at 1211.

108 Id. at 1212-17.
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deceptive) ~ RA LM M HHFRALL "HBEAELEN, £KR' - ©
EIR A - il flZauderer £ - LA AEHEBENETS AK
TR EZHER"0 QBT - Zauderer £ A - JE
BB RN BELTaREEar .

LHERSBERN L AEERTR-@EER > T # A
Zauderer £ 1] A 38 Bl Wt P AT 1 o

D& RR A  FDARARE AL EXHWEEN  ZFE8EH
B BIRMA  RIUERE  ASABTEMYEHEK
Wk BEXRGATNERE LT HOEWEEWERE - fluw
WERABAF GRS CEAEW, o TER SREFR AL
EHCEBEEFER e B BNBAERPRENK D AELRY
e

QERRE  ABETEX - LTEN TABNETYR £F
HoEA o AZEEWMLENE  EXFHRNKRE B
AHTERETHEA - WE  HARAZTEL ZSHMN - ¥
FEA GRS o R H  FDARERLEL  TER
BE|REEEWRIE  EhZBERTABEEET Ry TR
T BRAAEXETNAAEN  TREEEETREA W

Id. at 1213-14.
Id. at 1216.
Id. at 1212.
1d. at 1214-16.
Id. at 1215-16.
Id. at 1215.
Id. at 1216-17.
Id. at 1216.
Id. at 1216.
Id. at 1216.
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9k

RREEI AR  HEEBE URAREEEAN T
SR

FEEANER BRI ARLE  URKFENTG A%
LA NEREE TRAE KRB ET .
S EEAMWEETREL
HER A - AR T # fl Zauderer £ INAR & - A FH 2 ) 2 H
¥ sy — MR A - A7 DLJE 78 Central Hudson% 2 2 %™ -
FEMEERMONEZRENE —_FRE=F > THBREEERME
REREENHZRETATEN R  UREHNZEREEET
BB BURFT B AR A %2
#tCentral Hudson% % — 5 %Ret - Hlrde i - RRENETHEE
%*%mﬂﬁlxﬁ Al > FERERS B A A
RS AR EETEERE AR EER T - B
%%ﬁmﬁhﬂﬁmﬁ PRk E R 2R T E &2 E Central
Hudson % 12 3 T 8 & t F 2 2% o
(S E®MMHMW@ﬁ:%%%L’&%%%*Kﬁ$
Beim R EBRERME RBEETERE  BFVZEBRESETU TEEHA
& ; (a material degree ) B #{%E % F| & %1% ma (ineffective )
o 1% 3 Bl B ( remote support ) DL K& B 4G 9 % Il 48 3 ( mere
speculation or conjec-ture ) - H 1~ & VL B HEFF 7%,

M9 14 at 1216-17.
20 14 at1216-17.
121 1 ac 1217,
22 14 at 121721,
B 14 at 1218
24 14 at1218.
2 14 at1218.
2 14 at 1218-19.
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BRI —AZ g AR RENE R AR — R
o AP EELEAREERERD LEHAADNALE Y o &
GENEBREGE TEEE ST IR AL T B
RbE, y TEMER,  BRRATELE THEANLERE, B,
BAEHNEETRMAFBEEELTS ﬁn%mﬁﬁﬁm%
REWBITE  NER—EEN f - RREYEERL Y
HE  ERFETECWER (Flinme kil AR E) Hhn
ERE DEBREAERLELES  MERFAL AT
B pmEyeER TSR EE 4 (Regulatory Impact
Analysis) 7R &S - REBBE R THHLEREXRBAETY
BB AR ENEEE R HWEXET TR
TR 7E = K £0.88% " - 4R EYEBEAWEN LT - Hx
AW ZREXTUL TEERE, T HERE, HAENE
w2 z7 L Eﬁ%%?ﬂTlX%l% REE KR B3 2
BeAR™ o AR RSE R - BB R - B AR B SO (R A B
ETEEBMA L BIEEEHR

Bk - B R A FDAFTA B ST - BHE LS
MBERE - ERTERMREZ TR - L ¥R ELFEFDA - %
RE st o

Id. at 1219.

1d. at 1219-20.
132 1d
3 1d. at 1220.
134 1d

% Id. at 1222.
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MR ERENGE FR RS SR E L RN E
BEH LEBRFAEFDARE T LB EFHEE" wa Yy
BRE—FBE bR EBRUEEEENTFHAE - B - LH=
OONEWEXLETER  E4HBH LY -

R ERETEG TN E=O— )\ - &84 EEEH
AREHD  EREREEFDATEETEL » R#& T4 HEHE
B TREGTHMSATHE Y o i EEKEHEERT - FDAR
M ¥ B U R A E E ({5721 CFR part 1141) - 3% B\ B
BRER  BEA_OOFZANGHNELRN D A%
THmT—BEX™ BEERA_O=——F+ A+ HERAE
% o
@/ #E

Z AUV — AR R R — AL ERA R AE
—EAREEEE RIFWLEE  REREANEEZE - FAK
3 _F 3k Zauderer R B H B BE AW A EREH L EE - 2
BEE FTUAE - MF b ERBE kKRR ATHER
Zauderer £ty A BB 5L WMRARNEH LT HE 4 L
Central Hudson £ 2% - P F M EHRENELT  EMWERELT L

136 Corbin, supra note 29, at 1311.

137 Am. Acad. of Pediatrics v. FDA, 330 F. Supp. 3d 657 (D. Mass. 2018).

138 Required Warnings for Cigarette Packages and Advertisements, 8 Fed. Reg. 15,638
(March 18, 2020).

139 FDA, Cigarette Labeling and Health Warning Requirements, available at
https://www.fda.gov/tobacco-products/labeling-and-warning-statements-tobacco-
products/cigarette-labeling-and-health-warning-requirements (last visited: 2020.06.

26).
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TR
Timothy J. Straubil % - R EEWH 4 HEN LEARET AR
SHH RS B FE L AL Zauderer £ - B RARHMEER L E» &
AAEATR_EH  TUEHTLERHZHENE AR
(liberal ) # %8 - ¥4 i B4R ELEE 5F Uk ( conservative ) 2% '* o
ZW®M%%@m’€Em%%LWHE’lﬁﬁﬁﬁﬁzﬁgﬁ
BB EMBER ) 2HETERBRA THAEETHAES ST
ﬁj>3ﬁméﬁﬁﬁﬁﬁ%@%ﬂz€ﬁ% AQWLFE%PW
m%%ﬂkﬂiﬁﬁ&ﬁ%&mamﬁ%%’Iﬁm%%%ﬁ
B MAMLEFEXE ERERRNETHEE Iﬁmiﬁ%

o

AR

AR FRrEFEXEFRERZAUTKA
Zavderer ¥ FEF % TR AR FLEETLE "HEFHES
o WEA - ALRAZERERN " HF®R, c RAATRABLE
BRZEAM ER/RET o 2 =O—/\F % Bl 5 & ¥ [% 7= National
Institute of Family and Life Advocates v. Becerra% " o B T E
KERDREBRE BB T EER - REBRET - BHER

0 S e B RE S AR T — (B TE R » RO — (B TERE - 7
BB F BRI E Gl - R RS - HEBUAR R S e
B EE BAYET 5 0 8] 2% Richard J. Bonnie, The Impending Collision Between
First Amendment Protection for Commercial Speech and the Public Health: The
Case of Tobacco Control, 29 J.L. & POL. 599, 599 (2014); Bryan M. Haynes, Anne
Hampton Andrews, C. Reade Jacob, Jr., Compelled Commercial Speech: The Food
and Drug Administration’s Effort to Smoke Out the Tobacco Industry Through
Graphic Warning Labels, 68 Foob & DRUG L.J. 329, 329 (2013).

141 Straub, supra note 100, at 1227.
142 Straub, supra note 100, at 1225-26.

43 National Institute of Family and Life Advocates v. Becerra, 138 S. Ct. 2361 (2018).
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HE R M SRR R A T Zauderer £ FEZ R 1
HEREREEED - MR ZHRREEELEY MR
FZauderer R EEF AN "HBNETHIEFREN, - HH
PR EE LB R AN HEE B -

2 NIEAFRAN R ZReERIZEN!

=B BT REBAABWXEAR LR E BLwt
EHMEZEZF  WEAFBERAEL—REZTAEERERN
BICET  EEEZMEE WM HEEFTD - mERTIEHEX
LormR BBERGEETEHRE > REREHERTS%EE
REAM - MANEZHEFZBEEERELREMRTS%NE LET > (2
FIT2S%HERERMFOR - EMEEZEREANEERE U
B A ik e R Ry FE s 7 SO R o T A o A R
Hlikar > AHEREXBERTESEEwL  TEGRERGHE > UTA
NEWER > ERENBRAAEE -

—~ fliZER

CEXEREERES
MERERBETH L RTFLHEAN - E—NOFNR - v

SRR F R 2 R g o ISHE 198 F 8 A F40%H Rk o

HTBEABER  WERBFERNTSETE - RTHARHE
ARAIL U\ J\F B AR 1 R O A P 2R R TR B AN Y R AT

\

144 Id. at 2372.
145 RS 35 » 1] 2 H Seana Valentine Shiffrina, Compelled Speech and the
Irrelevance of Controversy, 47 PEPP. L. REV. 731, 731 (2020).
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W R A A EERTHREERD - B HT R EE KR
BYR HEREE—ERSEE EHFAEIINEELTR - EHI
BELFEE  EZOORF » mERWISKEIRERFAE - #
ATHEEIE 22104 o T3 - BAER BT EHATRE - BHF
REHEL AT HET B -

—NWNEF  ERREEREEEARERETHARES
MRHI R EERE - HERARERER BBk R—AULEFR
EEad  MAGRFEHARREN KBRS - EAE T —F4 - FF
T E AR A S R T R ’U%ﬁ%%%%ﬁﬁﬁﬁﬁAmo
A EehFERGT HARBRNERETHT  LHEFTX
KRETHE BREAMEREET L™

mERHNFEGE  TEE2HEREF—EEASER LEXRER
LZorMBER o —OOOF 8 - jne KEHRE % (Tobacco Act) T
# 3T T A& & # (Tobacco Products Information Regulations,
TPIR)  HEXEASRERLERN "BREREE T, » LERE
B A RN E I o B R 33% AR - 7 5150% o
HirAdEEs  AFERZEESGIEITE AR SRR E
HoERA2REHRAERRESZ BEERS  SHFEAZEEU

" wiam - s Wik H150-
147

Chester, supra note 5, at 425-26.
%8 Tobacco Act, S.C. 1997, c. 13,§22(2). RAFFHE S HBHRARA - RE
85% Z A8 & B I A NRY T - SREAEARKE N IEH A Z SR o See
Micah L. Berman, Commercial Speech Law and Tobacco Marketing: A
Comparative Discussion of the United States and Canada, 39 AM. J.L. & MED. 218,
229 and n.94 (2013).
49 Id. at 229.
%0 http://laws-lois.justice.gc.ca/eng/regulations/SOR-2000-272/ (last visited: 2020.09.
20).
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—O——&  TPREKGEREH (FHPDSH )
( Tobacco Products Labelling Regulations (Cigarettes and Little
Cigars), TPLR-CLC ) FrHL{t o TPLR-CLC#2 > 3Ty TPIR 4 /4 {8 &% =
EWARE  LEREFNNERANEERAMRTISETE R @ K
LR BB EEE AL HEEZTAAL - 3. ER
B2 ERNBRARERAEL o 4.8 5 7008049 H B
ol HESTREELAHKADLE ™ -

MEREER  BARARAERGOR  BAEAS AR
Fah o HBOHTPLR-CLCAT 51 E R -

OMEXEF BEHREE

HUBEBE M ERRGERAKR  UTAENEREAENEHE
EHRAE  KREZREANLPARNEE  UABESTwHNK
fz o

1.t A R B

mERAR—INZF  HFTLEF B HEE (Canadian
Charter of Rights and Freedoms) o #R#E#F|l B EZE F1M56H F -
HArREZEAN B d - R LR e B RE] fm LIRS - B2
THHREFHEHRHETATEEH (demonstrably justified) %[5 o
mEREEITAEBBERES BB EETEIGRE - AN T AR AT

OV setem - s R4 HI150 -
152 Chester, supra note 5, at 426.
153

Canadian Charter of Rights and Freedoms, s. 1 (“The Canadian Charter of Rights
and Freedoms guarantees the rights and freedoms set out in it subject only to such

reasonable limits prescribed by law as can be demonstrably justified in a free and
democratic society.”). S EIEE - 2F LGS > [H5F22 0 H605 -
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(proportionality ) - 3= #| Bf B IRl &2 B BBl 28 - B 5 LA
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Ek - I RBFEERMEE S - AR T HBETALE
%, o fEOakesE FFIE iy T BEET BE Y, o MEE A T
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— W) P O EMLFRLALE - B MR o 3
XAATREZFEESE : OFBREEWHLALAEREY (rationally
connected) (% —F ) o @QF KA EH/NFEZEFH (minimal
impairment ) (%= FE ) o @R &R LRI EXEWEL A
t ] 44 ( proportionality ) (% /B¢ ) "% o 4 BB B 5L T

194 ot i1 1 B (O SEAI 28 6 534 » 5% BB 852 » [E13522 + E1605-
608 -

155 R v. Oakes, [1986] 1 S.C.R. 103, 139 (Can.).

156
I1d.

1

57 Berman, supra note 148, at 226.

158 i i v e . PR,
156 SEREI AR, T2 AMEE |, - 2 RAHEFE22 H605 -

S ESZ s [HEE22 0 H607 5 Chester, supra note 5, at 428-29; Berman, supra note
148, at 226.
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RENEENH EHENEEEZF 2RO ZRARBEZESRSX
F o

MRBEEZEZ N OBAK LR Oakesig Il HE —F 2 HWE
T ERENE "TEZHEY,  EMERTEERHNENEE
B ERAEE - JREI4E T 43 M4 E |, (a reasonableness test) - &
FEWEEL AR BFERREE S - OEFHRH L WEXE
¥R THNEEFR O MIEW— BN EBRLARR - EXE
"HELMRFBIOTMESAEREINLEN, WFHR - A2 kK
BERAFETBN (LFEH) BENEETE  FREAAGRZ
HEBTIAHERALTERBAHXENZIERFRGE - [
I B REEEREFERE Tﬁ‘é@zﬂﬂ%ﬁﬁ% BEE8UNF
G B R E %?%%&I#ﬁ/ zFH e r
# - & T 3t #yJTI-Macdonald Corp. £ % » X ‘le‘mﬁﬂam%fi—ﬁyu7~
FREEIRRBENBNEEFK -

2HETR

mEREANEBEBEZF2MHEOG) - TEMATTRELRHA
H oo (b)E#& \T’éé\\ BERfnkEzHl BHEEEFLMHE
BRAZEE % MAEAEREER—ANZETHT &
WEMEZ S EEERTH B ageg'®.

HABFEHEZE2RU A ERERELE  EETRHE
BEEW? & RAxmERE—L/\/\FHFord v. QuebecE (T

160
161

SR 0 [EFE22 0 H607 -

HESE 0 [EFE22 0 H607 -

162 Canadian Charter of Rights and Freedoms, s. 2(b)(“Everyone has the following
fundamental freedoms:...(b) freedom of thought, belief, opinion and expression,
including freedom of the press and other means of communication.”).

Berman, supra note 148, at 225.
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& TFord% , )™ EXBAWETHZHNEFRE® - BE
ERESERE 0 TARKZARE - BE R EEIHEAE R
2 EABMATHNZME  Hi - tEFHERTET LR
A 2OV R o W ERE— T E R E N WA(E
1 TRHREEZTHEREA - HAMEAEY L o EERE
IHHEEAE THEEAEEEAGRGEREAEENEE
W o RETFERN LR EE R IAEF LA EMEARLE
EEWES WAL T EEMRE

TEFord %% - WEAZBHERAMBLFFREN L S H#
Mo HHEETAME HOTRLZAHUBLEEHAERETRY
FEEE  MEHATNEREE BERINEZEY o % RN
HEAEE  EEHHTANTHES  TREHHTRMWLER
B TLTTHE MRS P EHFLARNNEET  FEREES
R BREEEE TR .

Foh o e KEEEK Y f£Irwin Toy Ltd. v. QuebecE # - #
REHHBRANTNHLEETH ™ Hik - X FHRBL THEA

164 Ford v. Quebec (Att’y Gen.), [1988] 2 S.C.R. 712, 758 (Can.).

165 FANZEEMEREESHRBERBN T INGE » I2BMAR > BEEALESH
FEFIR DUNnEE RIS i = A B AE B R Fo (85 - HP S ] A B B A
P 0 9428 » E333-337 0 20134121 -

166 Ford v. Quebec (Att’y Gen.), at 766-67.

"7 Berman, supra note 148, at 227-28. MAISHL » NI AR EBDTR S - 26

HJCentral HudsonZZHE4E » [T p2E S amay Ineg » SO0 P JE B H At = 3w Y

e — M RE o MR 0 FEIEEL65 - H335 o BLEIFERE R IR BIRE A

OakesZ A AMEAE - LLH Central HudsonZEFEAELE T B HIOREE - (HEA SRS

VR E R E AL — R ERESEE > NMEREEAE > A

EARDBALE -

168 Id. at 228.

169 Irwin Toy Ltd. v. Quebec (Att’y Gen.), [1989] 1 S.C.R. 927 (Can. Que.).
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Ay (everyone) - JFEE T AF c mEmAERHEA  ZAUEREK
AANE  RAETREEFERBRER ZHRKE - TURNELEYE
170,
GOMEAREERFIR

1. — #L /L F #ERJR-MacDonald, Inc. v. Canada %

—NHEE - & KK5E K E RIR-MacDonald, Inc. v.
Canada £ e H ok RHEEEWNI S E#H FE ( Tobacco Products
Control Act) Zf5IE o EEFH(SIE - & & 2 WM 2 0 5 R & Fn
4 (EHEDBHIS)  BERADEE LASHELR o

HEMAREEHRE  KEREZINMF 8 B EEF2H4%(®Db)
ZREHE  ERBEVSELAE  HARFEHEI AN A b E
BEIEZEE o REERRA  HAEEZELE  BEBFRKE
REEREGA S EHCHBR o BE FEERERA ¥
B AE o R EEIZ (overbroad ) 170 o 5 ik I 3 A
EHNEEFEMARTREEARANFLE  TAFREELHET
EEMAE AT R SR EE SRR

A BEFEREAAEREN AR LB ERE RN
FEE FAZBERLETERAUARENRERRY  WMER

170 Gee Ford v. Quebec (Att’y Gen.), [1988] 2 S.C.R. 712, 766-67 (Can. Que.).

n RJR-MacDonald Inc. v. Canada (Att’y Gen.), [1995] 3 S.C.R. 199 (Can.). #ZZEH
WE S EBENENA = BB h I T2 FEE165 0 H
340-344 -
1d. at 200.
1d. at 204.
1d. at 206.

Id. at 207.
Id. at 347.
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FEATAR  BUF S S HHY - EER AL TR R A BN & H
Tz o

MERE  WERHAREEL  BeEE H—ALLERE
B OMAGRERAREENKBRE - BAET —F4 - A
TEAELS RS EEEES  REDESHETIHHREA - B
S EehBRH  HARAENEELTAT  DHEERHY
TETRNE - BEAMEREERAEY o

2. ZOO+ FJTI-Macdonald Corp. £

#p ik —OOOF WK BEREH (TPIR) - kLo
TEAE - HBE H33% B E50% - M E R LA B M E—
BLEHFEmERREER =00+t F 5~ A f# i ITI-Macdonald
Corp. £# "8 o BB BERZ KN A - B U B LT ERU33%
L EH50% BLHE -

BEEREAL BXHELTZEX #EEAHREEAN
— e EEURHL YRR M EEE G WAL
BEEREZATE™ B " m R T O o AT
BHIEE | o

FEEERESEER  RHAMASFEHTURBEIAL

Mg

D EERE S - BCERET - H5 0K At 2 @R

7 1d. at 349.

178 Canada (Att’y Gen.) v. JTI-Macdonald Corp., [2007] 2 S.C.R. 610 (Can.). FZZH
W e E BAVIRAVEL > A NIH - o IR GRS DM &
BSEREY PO 4H - T 2R 0 [FIEE165 0 FH344-350 -

179 JTI-Macdonald Corp., [2007] 2 S.C.R. at P 132.

180 Id. at P 134.
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Bk RHRM TS BER TREEE, TXHFEEER
— M A TOckes A E—E @ K FREDHEELT A
BHH o REERidy  REATELKE R ELTERR
B T REEY RLETHTHNEEEREE  FUREER
:%/A\_u:]mzo

Q%A% EHEET  EAWETIRHEELEEL
FREME FURARMENEEFES EARBERDE
EREAWEREN  EWATXELEER o rmmi—=
B AL A R T Oakesh Al E =B T HABEE
HATUEHASEHIEARTRELE  EOH AT LB
FEMNEHERBES o

Tt REEREA  ERNETEMA - FTAR RS R R
By MAHD AR EA S FXEASWBENRDN  ATE
A" o B —38 3T 3% R T Oakesth il M % — (H E 4 - HH B
NEREZHBURAER 2R  TRANERENEAZEE
B WERKERLABTEEGESRE - HAHALARE .

3. _O——EHEHRDUHEANREGER

EZO——4F  FHlHBEREH (FHKMANFH3%) TPLR-
CLC - # [B % 77 T A% 1 50% 42 & 51 75% - 3% B\ 5] 3 2 42 42 3%
9o EEBARKENET - B LFE %AW LSk K B Imperial

181 Id. at P 135.

182 Id. at P 136.

183 Id. at P 137.

184 Id. at P 138.
185 Chester, supra note 5, at 430.
186 JTI-Macdonald Corp., [2007] 2 S.C.R. at P 139.

187 Chester, supra note 5, at 430.
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Tobacco Ltd. % frJTI-Macdonald Corp. % - Michelle M. Chester 3%
Fo BARATMETRREANNMEARHER  BE2EFWAL =00t
4 #]JTI-Macdonald Corp. % -~ 5 & i [t © & 58 2 & H 6 H oy & B 49
BE AEAtAI M THEE I ALY, P MEXERBA
b B ERARHERAYN  LEEHEHRBE-_O——FHEz %
o
Ty WORARE
Quk: Y a1
—O——%+—H BAFERESE 2011 FAGERMGEAR
7% ; (Tobacco Plain Packaging Act 2011 - T /% " & % 4w %
%) HELWEMBERHLEELE  TREEREREIREXEFR W
RE—SERARARRMERNGCER - BFEX - £EZO—ZF
TZA—HURE - FrAw it mef M ERE R RR A B RAH
Ko REBRERAEARARENASTEXE T SRV L B
AR CF o MAK L BERARLHE  LAEREEREG
R FR Rz TAREEREERLREE

188 Chester, supra note 5, at 430.
189 Tobacco Plain Packaging Act 2011 (Cth) s 19 (Austl.); Tobacco Plain Packaging
Regulations 2011 (Cth) reg 2.2.1 (Austl.).
190 Tobacco Plain Packaging Act 2011 (Cth) s 20 (Austl.)(“Prohibition on trade marks
and marks generally appearing on retail packaging.
(1) No trade mark may appear anywhere on the retail packaging of tobacco
products, other than as permitted by subsection (3).
(2) No mark may appear anywhere on the retail packaging of tobacco products,
other than as permitted by subsection (3).
(3) The following may appear on the retail packaging of tobacco products:

(a) the brand, business or company name for the tobacco products, and any
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ot BRE_O——SBFRHEH (FE) EARE
( Competition and Consumer (Tobacco) Information Standard 2011 )
P ERABEEETT% 4 E LT HE0%LELLER" -
ZOONEWMEFR AR ER 157 (cigarette cartons ) %y IE
H30% ~ K H90% % B X & - EHAEE—F ERER (apacket of
cigarettes ) # L 0B SCER o MEERME TR CTF > Bl TR
WZFRMREG=FH, ~ "THAeLA, - WAHERGER > AH
FIT R A AR R A DR DR R % e
AMNEEELENENAE = LREAZEE  R2BTRIEE
HR G A~ AR EE R WEHE AR Z R ERE RN
e 19

CSRAF TR B A E R

BMAFERBMARESL  BAATHAEE R B FDR &
O HERMAF SRR BN I RA B TER T WY
B MAEIRAAFEREGZHRE™ -

THUEEMERTR (AERNFAFELESHE @)

variant name for the tobacco products;
(b) the relevant legislative requirements;
(c) any other trade mark or mark permitted by the regulations.
(4) This section does not apply to a plastic or other wrapper that covers:
(a) the retail packaging of tobacco products; or
(b) a tobacco product that is for retail sale.”).
191 See Parliamentary Secretary to the Treasury, Competition and Consumer (Tobacco)
Information Standard 2011, 22 December 2011.
92 Chester, supra note 5, at 422.
193 Id. at 422.

194 1d. at 422-23.

1
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AHHRANEEEFL R AAXREREZE NN GwE H > EE
RmBEETRNGRE - E—WHI - EhERTEFERYEH 2
£l F o AATHRREBGEES (HBNRBGE#HAEE) 28 @
#7244 | (implied right to freedom of political communication ) -
B aE R AR ERABUFE WL ETR . #SAES
MEHBE QCHHTEMEE REETREE BREY
A RN EAREAAZHERA - EHRAENT B %%
g ER

- AEAFEBRARFIERERAE - EERBEARAEE
HHTA R ERERIE c MAFIEBEESUETI R E Bl g2 IR
ER ML sr "REEeHENTZEE  UAERER
FAEMMN AR 2B E , (the acquisition of property on just terms
from any State or person for any purpose in respect of which the

Parliament has power to make laws ) 199,

R FT 46 9 ft EE (property ) - BREUR & AR - R FT R B

195 Coleman v Power (2004) 220 CLR 1 99 208-209 (Austl.); Lange v Austl. Broad.
Corp. (1997) 18 CLR 520, 572 (Austl). £: i Jonathan Liberman, Plainly
Constitutional: The Upholding of Plain Tobacco Packaging by the High Court of
Australia, 39 AM. J.L. & MED. 361, 368 (2013).

6 Charter of Human Rights and Responsibilities (2006) (Vic) s 15 (Austl.); Human
Rights Act 2004 (ACT) s 16 (Austl.).

7 Charter of Human Rights and Responsibilities (2006) (Vic) s 6 (Austl.); Human
Rights Act 2004 (ACT) s 6 (Austl.).
Liberman, supra note 195, at 368.

o Australian Constitution S 51 (“51. Legislative powers of the Parliament
The Parliament shall, subject to this Constitution, have powerl2 to make laws for
the peace, order, and good government of the Commonwealth with respect
to:...(xxxi)the acquisition of property on just terms from any State or person for
any purpose in respect of which the Parliament has power to make laws;...”).
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Fir B3 W oy BF FE A o SbAh - KL R AR T #E Bank of NSW v,
The Commonwealth% & - #% Fr 38 oy Bt - 4% K B8 - 4 5l 2 A
%% (inanimate and anomalous interests ) - & ¥ #E £ £ Fo 35 |
e 3 2 fn K A #F % (assumption and indefinite continuance of

: . 200
exclusive possession and control ) °

B aEs T EE AL ST ETME - T3 LR Ly YR
ﬁ%ﬁiﬁ%’Eﬁﬁ%ﬁ?&%w%ﬁi’w%ﬁ%ﬁizx
Bl &S5ER &k R ENERETEAAARE - B2 EF
TRAEEZHR - HEABE Y  wEIAEEAHLEARE
KBEEAE FHFAMERLMES  TERURAFE LR E 2K

F B A SRAE SR R T DU 3 A e T 92 3R 5T 2 B M R K
B P BB A e ER  ROSHEY  FEMNEEK
FEFREREEASHARE  ATABRGE  RERELG
HETHA A E - AR R R

200 Chester, supra note 5, at 423. Bank of NSW v. Commonwealth (1948) 76 CLR 1,

349 (Austl.).
Liberman, supra note 195, at 366-67.

202 Tobacco Plain Packaging Act 2011 (Cth) s 15 (Austl.)(“15 Acquisition of property
(1) This Act does not apply to the extent (if any) that its operation would result in
an acquisition of property from a person otherwise than on just terms. (2) In
particular, if, apart from this section, this Act would result in such an acquisition of
property because it would prevent the use of a trade mark or other sign on or in
relation to the retail packaging of tobacco products, or on tobacco products, then
despite any other provision of this Act, the trade mark or sign may be used on or in
relation to the retail packaging of tobacco products, or on tobacco products, subject
to any requirements that may be prescribed in the regulations for the purposes of
this subsection.”).

203 Liberman, supra note 195 , at 367.
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ERAFI SRR R

ZOO— B B4 - A IR A LB 302 1 A K B R
Bkl T AR E M, (High Court of Australia) - 7k &
BHAEFT QRS UELEE - R ERE  REIEREAEH
EHREEESUEEIE - WA EE A% 02 R R
PRSI BT B R R 2

HENGER - RAEHERH TIPTS5 LM ERNTE -
AHEWE WS (getup) ~ FEAE - %3t A BEE
BEE TR - B RS A EAUR .

ZO—=ZFEANATRE - AR E G RERE S AR D16
ZHIE  BREEHARELOE o

LET A EMA

TEF  RENNER BREAHESUEE3ZZ THA
HELE BIRMETE o AT - BRI H - HHRESE  DTRERENF
FTE5 8 - B EMA 22 25 % (benefit or advantage ) - # & fF &
AR EBNHE - BRERTAL BRERHAEUNRES -
3T E R B E 2 BB o Hayne k #% B frBell k % & 1 — % 4%
B EXEERLWEREX  WEREEGEEENERG WL
Bt BT ERH R EZ A

RS ERZEE  FINHNEL  ZHEREATHYYE
KA —HE TS R AR T SRR - obZE T A B

204 Liberman, supra note 195 , at 367.

20 JT Int’l SA v Commonwealth (Tobacco Plain Packaging Case) [2012] HCA 43,
25 (Austl.).

206 Id. at § 27.

207
Chester, supra note 5, at 424.

208 Chester, supra note 5, at 424.
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RE BB ANEANS  THEIEHZSTEEY - R - &
EIFMBHET  HHENER  LEAERHHMA R WRER
2 "5 %, (taking) AAAFE Wik BAMAENEME
 RBAEE cEMAME RLANEBHE LW HER
( proprietary rights ) *'" o 2% Bf B 4b 7 85 % Bh A 50 B 40 T #5 X 42
ZEW %o o AWM LERREOHBE LS
- A4S A W] SR B A 28 S R

2B TR SRS

HEWRE BRI 2R B TR AR A% BB E
Lo WEBMEFAMAREFELARNESL  ELEHMNEGRER
WMo R ERAE REAAREHERDNGEYE  EEH
HBRL A ERARBEOAE  FRAXRAEMABEAER
€.2" o Hayne K 3 & FiBell Rk ik B 36t [ R Sk fo g & 9
MAER - AR as  ERERERAAEARERR -
M A WIPTREEERT & AMTE R 22
R RN E o BE  REAEWSRRTHE  DRTFE
FaEmA -2,

Hayne k % B fBellR i B E R W - AFHE - EH M
TEMERZAETHETE  #WEX "HEESZFEARTE

209 JT Int’l SA [2012] HCA P 118.

210 1d

211 Id. P 144.

212 1d

213 1d. P 198.

214 Liberman, supra note 195, at 374-75.
215 Id. at 375.

216 JT Int’1 SA [2012] HCA P 182.
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FliTes,  ®E " SRFELUERZEALRARATTE
GaRwARE T EEOEBCEELERIMA - EE L
R S48 0 R B R A BRI B o TSR T A B TR A R A
AR e B D RH AR SR AR EEEAEET .
Kiefel K Z B - FHEBHECLHEH  UBERBOLGE
WAR N DHEMERERE  BEEEN L HEHEAE
Spe i b B ERER

3. B IR PR 4 B A 2

HENTR T ERAFHZEOR AR EEEF51E4) - F4)
hERAFH AR THERZATHE - HARFERAENT
EWARERDAE PR MM AT LB o T EKE
B EAFIE T RYEREERNEE LT EEEERFA
ZHABF  TEREEREAERELEED  Hit - HEEAR
BB E - AR Fa N 3 F] T 18 %% o % B K3 B French
B BEMGAREEREALESNREHY  RAR R E A
MAEEWURALEFZ  BREEHERP S EE LS FEHA
BTt sk 2 A3k B B A 28%%% o Gummow ok 3 E 48 ) - BAZ
MAE  AELATRTEECAETU LR LR G E

3225,

217 I1d. P 181.
218 1d. P 188.
219 I1d. P 188.
220 1d. P 316.
221 Chester, supra note 5, at 423.
222 JT Int’l SA [2012] HCA P 30.
223 Id. P 35.

224 1d. P 43.

225 1d. P 78.

-293—-



48 B K EE3rH % — =4

FERE Y REF RS ERGEF - LY EA R HARL
F| (negative in character) - JFEF - 3 H 27 DIHE R AAT (% - T
JEHH O MAT AR AP o 40 - Crennank i ¥ FoKiefel & i
T W FERRT AT AS M - R 2T DA HE R AT Y
A AT o Gummow KB B S B - M EAEMAWES - L
HEHAE BB MATE  HEHEARLRD  SEHEREHE
B HBRAMHLEEED -WASEHAL  NEEWER
R BHRELEMEEEANEEARRE D - BE BEH
¥EMWM LT Z%EEHEE o Gummow K i E §| Ji British Medical
Association v Commonwealth& #* Dixon K& E 0 B - WA E511&
B3 DHAHETFGANBEE N — A LREHFRCL TR
Fﬁzso o

LETHRERILEMN

HAW A Kiefel KTt BREWABENEYN  2ER
WANERE MEARTEFRAAS ELEEINEEHELENR
EhFRER  RETE b T T o ik — S
HENSSRAER AMBLBRTAAGERIEEN &
EEKEWERRLERER  RE IR TELE ML EALE
B mm gl BRE—BERMEHN TR EARLERR

22
2

6 Liberman, supra note 195, at 372.
27 JT Int’l SA [2012] HCA P 248, 348.
228 1d. P 81.

229 1d. P 138.

230 1d. P 47.

231 1d. P 371.

232 1d. P 372.
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BONFIERES - ERARTAME A E RS .
MR EWTOF 5 ZH B 2R 4

MM AR E G RE R BEGAEE LA ARRERL
TP EHER AR A R R A A
MRH  ERABEAEAFA DR NEEEE  WREHA
BENTRECEHBEXY  EHBHEHEANRERY -

AHEMRRE — 5y BEEREERATEA - R
T AR (WTO) Sk NA4EH B3 TR AAE S # 2
RWTOT Y 57 B 2% £ E# = (TRIPs) B ELH% 1R
HEKR - s MAAEAFER  TELRH THEHNE
HAERS WERTRIPS$20M5 28 %« T HER T 5B 2 (F
Bl THEZHANEGNTABY 6 flnAEL 2R EA
BUHAWTERER  REURREN— LR, LY H AR
B EEREZ A RBER - & 22,

B KA EH A E% - TRIPSESHEE T 4 T A EL

233 Id. P 372.

P4 R WTOB SN AL R KRN TEEERREFEERS - @
7t TRIPs 2 fH B8 &1 &% ° ©] £ % Kristen Lease, Smoke 'Em If You Got’ Em:
Intellectual Property Rights in the Tobacco Industry Going Up in Smoke, 48 CASE
W. REs. J. INT’L L. 371, 371 (2016); Sunil S. Gu, Plain Tobacco Packaging’s
Impact on International Trade and the Family Smoking Prevention and Tobacco
Control Act in the U.S. and Drafting Suggestions, 16 WASH. U. GLOBAL STUD. L.
REv. 197, 197 (2017).

235 TRIPs, Article 20 (“The use of a trademark in the course of trade shall not be
unjustifiably encumbered by special requirements, such as use with another
trademark, use in a special form or use in a manner detrimental to its capability to
distinguish the goods or services of one undertaking from those of other
undertakings”).
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Fxk o MBEAWEFEEZ S EHER: T LEENTEABRK
HE N EERAAE  AREANEEEREE  DREHTSEHE
REMpERENEEELZNER S BRSO RN EHEZL
F4 o 20
RERZO—NESNA=ZTNE » FHERIEAHRED R
B MAHTE IR AHERTRIPSHEBIRE o L0 NEA#RERSL 8%
HEEFBEEEATANLREZEE - 2 4HH$2006MME - M4
WER A LT BN A E 42 4 (encumbered by special
requirements ) - FL R % 5 AR 4E K WAk o 3R E E R A
BoHOHmETEAN T TAE4 , (unjustifiably ) #5455t »
INERER L EHE R RGO RET AT A - E
ZETHEE : LEABHREGEIN RN LT ERE 28
GRBEGHNEY  AREEANEERENE e R 3 EAEH
B B R B0 BRI 4 B 4 i L4 (sufficient support) %% o d1 b
WMAFIEWER - AFRGHERAEA G XEREE - WA
R A2 HESEREE  EHEEER 2% HER
BERAMGH MR ZAUERANER  ZEREL TR

236 TRIPs, Article 8(1)(“1l. Members may, in formulating or amending their national

laws and regulations, adopt measures necessary to protect public health and
nutrition, and to promote the public interest in sectors of vital importance to their
socio-economic and technological development, provided that such measures are
consistent with the provisions of this Agreement.”).

237 Panel Report, Australia-Certain Measure Concerning Trademarks, Geographical
Indications and Other Plain Packaging Requirements Applicable to Tobacco
Products and Packaging, WTO Doc. WT/DS435/R, WT/DS441/R, WT/DS458/R,
WT/DS467/R (28 June, 2018).

238 1d. para 7.2430.

239 1d. para 7.2569.
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BABEBENEE 7 TREGARHE EEXHIE  ARAEY
BRI RN OB AR SIS 0 TR AR KA
EHNEHAS A e B — 8 EEFAUX
BFOHETE SRR T AN ERA RN - HUBR
TRULEHE o NAHERSL  ERETRUKHE, B TUEE
BT B AR R R A T e AT R R
WABEEE T EEERER A LEASMR 2R BT R
MEAR A  SHRHRARGHE M 4 HA S EERIER
FE M-BHTEHRHBECR Z B o Mg Ens
MEHRFTE  HUREEHEEEGAE—HNERKE @
HAEWRELES MR ERLEFEARESE  LTEEY
G—WEMNEZE  FUGTEREMEESWEEHNE - B
NERERE  AFHEEGAEFEDIET A R FAEF
22,

FHRHF L AR TR B R RRERRE LR o —O=
OFNAAE - LHMBERBBRE  ZHIRER N AR
o HT BEMAEFETHERAAEEAN TR N EFHBLE
O—— &R - EWTOWH Bt E—O_OFERLEFK o

R WTOS 3 8 s Nl Ao 3t - PT st eh o 2 KR B 1Y
BEGAEE  ETERTRIPSE20E T 2B M@ pAZEA - £

240 Id. para 7.2586.

241
1d. para 7.2599.

242
1d. paras 7.2600-7.2605.

243 Appellate Body Report, Australia-Certain Measures Concerning Trademarks,
Geographical Indications and Other Plain Packaging Requirements Applicable to
Tobacco Products and Packaging, WTO Doc. WT/DS435/27, WT/DS441/28 (9
June 2020).
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FIET 7 AR B R A > e B EHERERA R ERLE
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Unconstitutional Review of
Freedom of Expression and
Property Rights on Tobacco

Packaging Control: United States,
Canada, Australia and Taiwan
Compared

Chih-Chieh Yang
Abstract

Article 6 of the “Draft Amendment to the Tobacco Hazards
Prevention Act” adopted by the Executive Yuan at the end of 2017
hopes to increase the current warning graphic area from 35% to 85%.
At the end of May 2020, the National Health Administration of the
Ministry of Health and Welfare proposed an ‘“announcement
amendment” to the Tobacco Hazards Prevention Act and attached a
draft amendment. They also hope to increase the current 35% area to
85%.

Tobacco merchants have filed lawsuits in various countries around
the world, against the control of cigarette containers, especially the

increasing area of warning graphics, even the so-called plain packaging,
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and claim to violate the freedom of speech or property rights guaranteed
by the constitutions. In 2012, the United States Circuit Court of Appeals
in Washington, D.C., ruled that the warning graphic area be raised to
50% unconstitutional, and based on the review standard of commercial
speech. In contrast, the Supreme Court of Canada ruled in 2007 that the
provision to increase the area of warning graphics to 50% was
constitutional and did not violate freedom of speech. Australia passed
the plain packaging law in 2011, and the country’s High Court ruled in
the following year that the law does not constitute the acquisition of
property.

The aforementioned constitutional controversies that have
occurred in major countries of the world, as well as the judgment
opinions and discussion and analysis methods of these courts, are
worthy of reference as Taiwan may face the relevant litigation in the
future. Finally, This research concludes by returning to similar issue in

Taiwan and discuss its possible constitutional review.

Keywords: Warning Graphic Area, Tobacco Packaging Control, Plain
Packaging Law, Commercial Speech, Compelled Speech,
Acquisition of Property, Trademark, Proportionality, Free
Speech
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