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Duncan Kennedy, Three Globalizations of Law and Legal Thought: 1850-2000, in
THE NEW LAW AND ECONOMIC DEVELOPMENT: A CRITICAL APPRAISAL 23, 34 (David
M. Trubek & Alvaro Santos eds., 2006).
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LAtz ERBETVEEEAYT  BBETFRBTEHEALNE
B BB RN T SR B A 4 (power distribution ) -
WY EFEEEE g T

B it 3B

“The past is a foreign country.”
— L. P. Hartley, The Go-Between (1953)
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171 e f s s N , ey
BRI 8EE R E AP B RIA R ERN Ao & R (distributive consequences) >
2 H Janet Halley & Kerry Rittich, Critical Directions in Comparative Family Law:

Genealogies and Contemporary Studies of Family Law Exceptionalism, 58 AM. J.
Comp. L.753, 769 (2010).

-160-



—O4 a4 0 2EHBAEHE 69

L2, - Rl e R E R RH REREAEM - BRY
JEFr R AR E A E R R AGRRAG  ENEERTAEG AT
HARENH G EEEEREERE  MEREABRANEES
B (fln REATHABzZEEH G RERTHHKRBRA » &
WERTHKELE? ) AT AT UHRREEZEAT NG E
R FARSEEZHREAEZET - RTEIBOI - — —FF
e ETHT  EFETHRLELNERERLEAIMAEEEE
ZHER BRI FHN— —F  SEHANTH - LHEFTE
EASBENAH AR REREATET - MHABRBEHEAN S
NEEERS LANERANEHRRBFRNEEER - BR LKA
REREAAZTET  ATTOLF HELETAAHZE R
M ERETHEGRRN - EERF LTS TEFRBRNTE
RERET HAAEZEFENIHFHARIREZTERANEE - &
REFREMA TRXE , ARA - JIEHEREFHRAEZERL
ATENET  BUEEFEERGEZTFRCHRAT - EFF
XAE MRS AEERE  EBHXABELRELEERUSE
WAEE fEMZRBIRRELEERAEWNAEZETE  REBESEHET
WA RARE 2N — R  HAELBYTEET LR
BZEFM  HBEEREUEENERE  HEREE (RNE4EL
HEE) B2 (REZETHS) BWL AHAREATXREET
TIFER - ER SHNHBEHLFEERAIEH NG EENE
T hHEBE e EEEEN Ll REFR  REHREAE
MHRER -HFHANBEER T L —MEH RMTUEEZEH
BER R ERBR I ZE—F "HTmLE, (bottom-up) ##F :
ETTETE MARERNT  AEEARE T ZRLAMEE
(&) REREERFRZHFMIBNE A2 £ o
BEATERARXFIRRE 2 FHEE - TREF—ROZHEHE

-161-



70 K EEFH % — =4

THHEBNTES P ALEAERREEMUBE o i — A+t
NEWRARE KRR T BT EI4THEEEE T N — L= 621
FAERRETETIORMIE o B ATk - [T HT7090 M B2 A B R &
BERE R BRI R LM o B 4T AR LA
EW EZERIRTBETFAEEBALFAGRFEFI0MGEEEZ "1
HEBZEEEY ,  AAEAEHBEAURFETI0HEEL
"EERAE  EAMENTBE - TEERRABZE, o K
FEMEMEEFER—FRY - KEETI0RME " F I E
AEL R ZBERANEZR, T HTME . TPAEnE
BT btk NEREFR TR EXEEEh, 0 K
R B AMEE R RS S AR EEESSRMENR
B oo KRB IIH R IR A (I T BN TR T 0 A
TR TELSHRERRY o CRMERER  ABEEHREE
TRELEAFMMNREEELE  UEREEBEMEREE
WaR A LT FERABREAFEFHOET T ELNES -
HTFMWEEEE > Thof  WAEH LERATREAES b
AEBTEE TEULIBFXAE -BF LTS  THARA

172
173

EABERIEE TS AT Mk H 119764 (REI65H) 12H24H -
seot A = AR FEERE (Rl R - Rl Bk A B AT
) o BEETT A S8 FEASE RS E R BTN I o (AR E AR
Y7 EAFNEER - HHRERE TS ERST RAE RIEEENERT - i@
B IR AR T i, K T HREHEECES ) c 2A6H
iy > WUHEREVERKEABRAMRZABEZIZR > 8 SARKEEREN
THEFAEEAR AL EREN T B > H324 0 1988597 - B
AR REE BT R 4TRERMAN RN EE & > GEAMEXETFNE
BRBAEWNAEEREZ > WARESGERNR > sTE# M B 55 IS LIE
af o HAT » ASCEE HAET O BRAVETEVSE (B &R0 B2 14790 iR
ZREE) -

-162—-



-Ot 24 ZEHBRMEW 71

HEREFRAREZEFRALTHERBEAE 25 - " BhI I L
EUHRBRAREEERBAHEN  NEEEEMHE - BFEI4TH
BETEREEEEREANBEHERER=TE  —OO~FEE
GEEd R N LS CES S LTSS A $ RNl 3

=
2=

A TR EGERE  BARZOOCERE S ELEN

174

175

BN > Brm ABE 70 R B S5 190458 HI R - f A RbE 964 B 55 58258 K]
e

REERE > BPIAECR AR 19SS F LAy (h IR E) P FFhlfEHIE -
KBS Ryl JE 2 sF KB EE TR REEFEER ~ SR 3E mA H#
[FJE R 3 2E - R RRE B fEHE i PRI 2 408 - WifelE LR RE > HIRITRA
DlusR S E - 3 B EE A F S A p - 2 R > PEEHE L - H194-
195 > 195559 F - FERERMRMBMR R IE_ AN SZ0 (TEBEE) » B
RHE - BORIE - BMBU=AGEZ (HEE) B MR "THEBHE KRR, -2
LR ~ ROREE > P EIREEL 0 H267-268 0 19874E8 [  BRME - RORME
RERA > WL > H142 > 201458 7 MR MEIR Ry SR Al a5 oK e HLIE
FOAMUE > DURESH P92 —T5 > M EER P ERA - 2 FREE
[RIEZFBL001REE 2 EREETERIE - A EEASRHE > 1655 - H63-67
20165E7F » [B4h - B ESRZ S AR HARER - Bt CREE#ZE)
mRrEEZ TREHIE B ERMEERE T REAEEE B2 IEARE
FE] > NEAREFES TR EAR 4 BE Pkt - FERMIA Zh ELIA T
HRRESENG - WEEAEEH B Z —J7 5 KAl/E - #FA e 0N &
EERZFE AL —EaF Mk - BRELAFRERBN " E
T, - 2RBER - wR%E - BRI > RIOESE R 0 H121-122 - 491 -
20184F9H > BET 140 - SREERE > PIAIH MR LR - FERIERE LSS
& BURBAMNERE - fAEEE LZHE  WAREEZETABEILE
it - BBk - EEAR—RHIEZGE > MRAFRELFER AT > B
FAIEEHBMAR - HLEEEHE > NELEGE MM AMERM T EEZ
oK 0 FIBEEYSE RofiEd - 2 AT - B A > H264-265 > 1964117 -
MFERERITE Ry > HEPRBRAUEGR 35 5K FE 1155 - 5 A& 2 T 5 B e 08 5% Al 1l J= 41
FENREEAMREE - AR A HEEARRR - 0 B EREDE B AT
[ERRIFEZHAXHE - Rt " —HRE&SHE, > DUSEBSRBE - 2
RMF I - BUEAE > H114 > 20184E9H -

-163—



72 BKEEFH % — <=

B EPES THEAE R THHAE  (HREERERER
) BE - URREAGERAEZABERE T RRMKE
ITHRRGERARNCEIE # IR DUE# - T3 A B R
FERBEGEAT  FRESER THAL, BT EHEAL, 8
o BRTABI IR AT UEMESE TEEAL, WS &
Ber TEMA, W EET  RYSENETEN - JEHA
REFEGHRARER LTRSS I AEHRERNEE
HHE /N AL P. Hartleyy 5 : "X ZE# ; (“The pastis a
foreign country”) "o WL E ¥ ¥ RIE S LH HHREY 0 L
RE— BRI 2 B FERTFEIERNAEAE WHE  TF
ERAMAZHGREE  REE SR URENRAZTEHBSE o
HRAEAREYEENAXEETNS  WANHRBEEICEEEE
EEK - AARSGEEZEE B e BEHE T UEES &
"PLAdEE o MR AR RSB E BT ATREEL -
EREAZESERLOTARANBE M - ZURXAB G BHE
RETEBRETRNAR WHTRATWEHNNEE - FER
BRTEESGEENRATAEEER  EATRAEEANES
EEAE LB BHRAY  EOHEE TE HECHEYRAN
TAE o BbAh o W RTRRI - B R BB B JE 3L R M2 sk 2 Y BT AR 4B AR
AXEEWAERBZGE - I —JETHAWERBINE T

76 e 201248 » ISE LGB EEN AT SR EE  REHE [Tk - &

B ZHEEIHIEZR > ERWEAEANEHIE 0% > W
FRZERBGRE 2 BB EER ) - IERSESES 1 R4 EHA M A
XE o PEREIOEIF4H > FrddH 11505t - Z AIEEF 130085 - X7
Pras RO H = > DURRE B & 6 (= SR B S Z W9 - S R B A B 2l
A S 0 201559 -

7 LESLIE POLES HARTLEY, THE GO-BETWEEN 1 (1953).
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Taking Separation Right Seriously:
A Legal-Social History in
Republican China (1912-1949)

Yun-Ru Chen’

Abstract

This article examines the emergence, development, and practice of
the separation right in the Republican era of China (1911-1949). While
the existing research stresses the role of the ROC Civil Code in
bringing about separation right to the courts and the litigants, this article
reveals a more complicated story in which judicial separation was first
recognized by the courts, then gradually emerged through a series of
judicial decisions before the enactment of the Civil Code, and more
grounded when the Code was adopted. Although the Code and its drafts
played certain roles in the development of separation right, the courts in
fact led the legal reform. Also, the development of separation right was
better understood as a bottom-up process: it was the wives who brought
their grievances all the way to the Supreme Court that changed the law
and realized this unprecedent right in action.

Furthermore, in order to gain a deeper understanding of how the

separation right was put into practice, this article analyzes separation
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cases in the Taiwan Supreme Court Old Archive, which contains
litigation cases filed in district courts that made all the way to the
supreme court during the late Republican China. The fact that all
separation cases were wives-initiated and decided in favor of wives
showed that the judges, despite being all male, extended significant
legal protection to wives who suffered marital abuse or infidelity. Also,
judicial separation was taken quite seriously. Every case was
adjudicated in accordance with the law. Regardless of the political
upheaval in the late 1940s, almost all the cases were decided in a few
months after proper procedure, such as oral arguments and investigation
of evidence in open hearings in which both parties participated in
person. Since the wives who sued for separation usually had settled in
places away from their husbands’ residences, the main motive for wives
was rather to legitimize separation, maintain marital status, and request
for marital maintenance. While allegation of abuses by husbands or in-
laws was hard to be substantiated, husbands’ taking concubines served
as the major reason that judges granted wives’ separation. Republican
family law provided alternative legal remedy for a wife to live apart
from her husband and his concubinage when the marriage in principle
was still patrilocal. Meanwhile, it was those wives who were
economically and socially capable of suing for separation that made this
unpreceded right real in action. Overall, this article not only examines
how judicial separation altered the way power distributed between
husbands and wives in Republican China but also serves as a reference
for the current effort of legalization of separation in contemporary

Taiwan.
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