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HAREREHFEF LA 3 BHELALGHATEL
EER - BEHE (Pl s Eness e EilESs
) RIFMEFEZERE "HHE,  ALBEFBRLTEE
#A "BHEEHTE, (data-driven market) o HiwH A ABIEZ
AR TH R A, (new oil) 2 R R U BEAH B
BERREEZBE A YHBHTIHHETRLARRE - E2FIUE
PHELHHABE L B FEANTESE B REEAE TS
HHBENTHERFZEE  ERABNSHELTRABRREE
Z R o

WESHLANNABEEERE AR L ZEENEL -
BREEEALHZESE BORER IR EE o HAAKE
ZREEFARSTRARNBIRNTALEEWHE - K2
WEFHEERURTHBE - FE-O— W4 - NG A RS
E: 3 5 ( European Data Protection Supervisor ) BF 4t % K 845 0F 48 i
BAABIRFRERTAONE  BARGEBRTEREE  BE
ECOBRMEBEEREIHNIHEG BERAGERR AR

SROFIRS o SRR HERBLIEIE (L) > H6 - 19934147 - 2k -

Perry Rotella, Is Data the New Oil?, FORBES (Apr. 2, 2012), available at
https://www.forbes.com/sites/perryrotella/2012/04/02/is-data-the-new-oil/#2bd9dcd
97db3 (last visited: 2020.04.08).

Nathan Newman, Search, Antitrust and the Economics of the Control of User Data,
31 YALEJ. REGUL. 401, 403 (2014).

e.g., F. Patrick Hubbard, “Sophisticated Robots”: Balancing Liability, Regulation,
and Innovation, 66 FLA. L. REV. 1813, 1803-05 (2014); David Lindsay, The ‘Right
to Be Forgotten’ by Search Engines Under Data Privacy Law: A Legal Analysis of
the Costeja Ruling, 6 J. MEDIA LAW 159, 161-62 (2014).

European Data Protection Supervisor, Privacy and Competitiveness in the Age of
Bit Data: The Interplay Between Data Protection, Competition Law and Consumer
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( Organization for Economic Cooperation and Development, OECD )
EZO—LFEBA—HRARNBHE N KR " RHEEE W5, AF W
BRE HHBHBEHTERRAMTEEY  REEEL2EMRT
MARBEZB SR - 2 EBEFFHERF (Autorité de la
concurrence ) 1% & i #8 £ @ 45 & ( Bundeskartellamt ) 7 —(O— 7~
EWMAEBA—NEA "HFHEEEH ), (Competition Law and
Data) ##% @ ¥ ABHENHF R AMENL 15 KARIT
% & & (European Commission - T4 "E(H#Z &, ) #FZ A
Margrethe Vestager N it —O— S FHXEY - ETBEARZTEHF
CER SN S A LARE PN € 0 €3 3 LT Yigura
ZRHARFEIAFHFE AL HEABFEREZATATE

b ARSCHE T KB 2 BT A A AR R s R
BWS T AME LA E  REREAFYRZREGFHRAE > M
A LA T B O o AR ST BT 5 ] R R U 78 P (R G T
WHFE  RBERETEHRTHENERR  KBEE T RT W
SAERBE SR REE LA EEH T T W Al s b G

Protection in the Digital Economy (2014), available at https://edps.europa.eu/
sites/edp/files/publication/14-03-26_competitition_law_big_data_ex_sum_en_0.pdf
(last visited: 2020.04.08).

6 OECD, White Paper, Data-Driven Innovation: Big Data for Growth and Well-Being
7 (2014), available at https://www.oecd.org/sti/inno/data-driven-innovation-interim-
. synthesis.pdf (last visited: 2020.04.08).
Autorité de la concurrence & Bundeskartellamt, Competition Law and Big Data
(2016), available at http://www.autoritedelaconcurrence.fr/doc/reportcompetition
8 lawanddatafinal.pdf (last visited: 2020.04.08).

Margrethe Vestager, Making Data Work for Us— Data Ethics Event on Data as
Power (Sept. 9, 2016), available at https://wayback.archive-it.org/12090/20191129
211903/https://ec.europa.eu/commission/commissioners/2014-2019/vestager/announce
ments/making-data-work-us_en (last visited: 2020.11.18).
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# BRETH A FEEEBRHKRE R ZBUR o A E Lt
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AR EFLEARTERE S c BTRANH RABE L ESE
TR R T TR R GG R B R EATE AR S
Rz B et - L RAT R BE E 4 = F H Google z 88 48 # & K %
RZ BT VLK AE BT A T 4 R Facebook 7 # 1 K H BUR - i
MREALZRBERHREEZZBR - REZFAKRAABEALE
FERZEZHIWRET TR BRBATE  ThARB AT AHETHE
FIRET - B AT X B 19 CDK S Reynolds Bt 647 A £ K L BUT - i
M#REAXZ B K HRE RS - RGN AR EE
BARGHRAARRIRR EAHHEZLEAZIHIEERE
TR F 2 k4 Bl #F % Microsoft 4 4 Yahoo i 1T 48 [ 44 2 14 &
HAF % & 45 % DL K Facebook #f i WhatsApp % » K 31 — & Z BUR -
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K&+ (bigdata) —3 1% B Michael Cox#iDavid Ellsworth{j A
H— W NEFEEMRET T2 & (Institute of Electrical and
Electronics Engineers, IEEE ) Z Hst & 461ttt » s L &4 (&
HAEHEVEHRALT M2 ) (Managing Big Data for Scientific
Visualization) R EMBAREZAE  HHETHE( N

AME2AHNAKBENENRL-BMER  A¥zREMEHEL
&3}5 tHmLZBEEH  BERBERUFTERN T AL E R
AT AT A B B A BE B (data-driven ) 2 Bk SR AT KCRT R 24T
Bast o HEHME  ABEE—EANRE HhELH LHER
RWEREE  SEMHHEAFNNEEENEEENEARARER
REABHEZEE  BUHBSERE ZHE AR K R

MEBEEHZRERS  EMEFEEURTEEEZRR
I R OO F R 2 BRI MK o KRB
TEERBAET R Z R - EBmETEE RN ERL
HBERBHRIBERTENERAL  ERERZEBLEHEEL S

Michael Cox & David Ellsworth, Managing Big Data for Scientific Visualization,
97 ACM SIGGRAPH 21, 21-38 (1997).

10 Veda C. Storey & Il-Yeol Song, Big Data Technologies and Management: What
Conceptual Modeling Can Do, 108 DATA KNOWL. ENG. 50, 50 (2017).

1 Amir Gandomi & Murtaza Haider, Beyond the Hype: Big Data Concept, Methods,
and Analytics, 35 INT’L J. INF. MANAG. ScI. 137, 138 (2015).

12 Yichuan Wang, LeeAnn Jung & Terry Anthony Byrd, Big Data Analytics:
Understanding Its Capacities and Potential Benefits for Healthcare Organizations,

126 TECHNOL. FORECAST. & SOocC. CHANGE 3, 4 (2018).
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AL o RBRIEE £ A DS VARG KB - 20 &
volume ( K& ) - velocity ( # & ) -~ variety ( % % ) - veracity
(E#) -~ #value (1) o HFvolume TR HIEBIFFE K -
Bl R E ZO—FLEN A - BR AL HSEABEREX -
100k Bl 46 4% 85 SC ~ LK 400 /| 2 YouTube % B '* o 3t K velocity
Y BB R B BN R I 4} - B A kB o (B Y e
T EMEE ' o £k thvariety (BB H LT BT EAEH X
Foh o MEAEE B BE OABEEE - ABHEBEES
& @l LEBLEEEBLESBERER - FHEY
(veracity ) A HIBMAT#EH  EAREELEF LT FLETH
o Ek B EEREE AN kEE c EREV (value) Hl
HOracle Tt ) > BN KL P2 ABEWEERY T~ 5 © B
BRI B2 EERR AR S EE RS EEEa"
MABE el R ERABHERSERE 2
—HEOERIHEAN LS REATMATETE RN S

13
14

1d.

Jeff Schultz, How Much Data Is Created on the Internet Each Day?, MICRO FOCUS
BLOG, available at https://blog.microfocus.com/how-much-data-is-created-on-the-
internet-each-day/ (last visited: 2020.04.08).

Bernard Marr, Why Only One of the 5 Vs of Big Data Really Matters, IBM BIG
DATA & ANALYSICS HUBS BLOG, available at https://www.ibmbigdatahub.com/
blog/why-only-one-5-vs-big-data-really-matters (last visited: 2020.04.08).

15

16 Lina Zhou, Shimei Pan, Jianwu Wang & Athanasios V. Vasilakos, Machine

Learning on Big Data: Opportunities and Challenges, 237 NEUROCOMPUTING 350,
352 (2017).

Gandomi & Haider, supra note 11, at 139.

1d.

Nadezhda Purtova, The Illusion of Personal Data as No One’s Property, 7 L.
INNOvV. TECHNOL. 83, 84 (2015).

17
18
19
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BRFFH R T BRI EA™  —REHAEBUR LG R E
(ESE LR EESCEET S S Lt A
BAETRETE R AEHERTLRE - HREAEH - ¥
WAL ATEATHREE RN ER Ay B wH
TR — M T A AR A B R R R R B AL
%523,

T KRSy

KBETEARAGLELERTETAAZAE L REEWHE
REFTZEAGHEHEE (TR TEEE, ) HETESREAY
HEFEALH - EEEFIHEEY : TAREEALEHZEE
BERFE B ABESEE  TREEBALGHZAEFA -
BERAE,  BEHEAEHTZEE 2 EE  FEEAL A
TZEE B o

BAGH I BUEBREE T RRAEAZEE  BLEARA
L BMAEFAH BRI ELE—FE HEEE M %
B RECHE WML ORE BRERE BAE EE
HE - BEAA  BBIR BBERL RHEEHEEEZY

20
21

Id. at 85.

Pl EE (FREA B TIRE IR © T SR 2 B IR R R HE R A RIME & R dR iR
ZE > DI EFREZ -

BB E R E f#F5 4 © " Directive 96/9/EC of the European Parliament and
of the Council of 11 March 1996 on the legal protection of databases ; -

Heiko Richter, The Power Paradigm in Private Law: Towards a Holistic
Regulation of Personal Data, in PERSONAL DATA IN COMPETITION, CONSUMER
PROTECTION AND INTELLECTUAL PROPERTY LAW 527, 533 (Mor Bakhoum, Beatriz
Conde Gallego, Mark-Oliver Mackenrodt & Gintaré Surblyté-Namaviciené eds.,
2018).

{8 N BB OReE RSB 2R 15K -

22

23

24
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HAEHARE B RE AT  RERERILENA SN
BAERZAERERS  RALTAEE  RELHAD 25
A A R TR ACE RO o BRI E A R DA BB A RS A —
BEALGH XTBEAMAE H—GREUNEERINTEAZY
Bl ERAZES BRIV ER R EEEE xS
EHR BAEBERANERYT  HoRWAFEAE B BE -
FHECHE O ME WS HEHRA HEEHSSEH £
FEHERUERAEA  LEARLBEHHE A6 RELETAH
B EA - A MERAE R Bk MEABRESIEAS
BB EER ZEAGH T WEERAE M E - M FREE R
o EAGHERE MRS T2 RS e E e
HAERTER RN BB EA®  H B ERms "B LY
#; ( pseudonymized data) T " B & 1. & #} ; ( anonymized
data) - (A FMEYE HZ A E o

B TELER ) AR ENEN AR A S EAZEER
FERE /R BRAEH - REBIEAL R RTERACEE
( de-identification ) - #F#ZZEE H FH M EZE A UHBEA - RHTT

25
26
27
28

{8 AN BRH R IE S 6IFR 55 LI AL -

MIGSZ > (N BB RaEE - H88 20184ETH » 2/l »

N ERHREIE B 2R 1K -

8N ERHREENEIT MRS 30 ¢ T ATES RS — R I £5 DUR 3% 07 =05k

BRER - HE - HEE - BrEsAZ R EZEA L -

REE > EEERIR S 2 A b B8 B R — DUE A &R a5 E R
Ly EHEE 0 37548 > H41 > 20184E10H -

Marc Bourrean, alexandre de Streel & Inge Graef, Big Data and Competition
Policy: Market Power, Personalised Pricing and Advertising, CERRE PROJECT
REP. (Feb. 16 2017), available at http://cerre.eu/publications/big-data-and-competition-
policy (last visited: 2020.11.18).

29

30
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FEEGFEZAEY B LT RBEEE R RE RN EARE T
BZART  MEEREFL  BREEALH  EHEENE
B ESAER (REELER) ELLER RV HEFES
CEHTZEE =2 A -

=~ KR Z itk

WATFTIL > A A R R R T H A B, Y
REBRATRAABEEBMLSBEREIEZRY N AXBHEED
HEAARE EZ TR A% Az FRAETE  RAREEZMF
J 3T e 84 R 5 4 % - H .Google ~ Facebook + Apple #L Amazon
SRNFGREETH TAE , I kERE  AERBZEY -
HABASEEZ A TERK—RAEELCBEKEEXARE W
ZHiRERERE s AMAREZERANE "EEREFER
(non-rival in use) - FAGR K —EXRBEFELH AL EHM
Tk E R A

KB 2 B 1 8% W 5 (two-sided market) *° - H{ALIFEZ
fEAEFERMEKGEZRARP B FENE  RTUELEFNFHLA
Fl z % F =4 #4 (cross-platform externalities ) 36 o kB

S ks EE29 0 Hao -

32 Rotella, supra note 2.

3 Justus Haucap, Competition and Competition Policy in a Data-Driven Economy, 54
INTER. ECcON. 201, 201 (2019).

34 Id.

3 Lena Mashayekhy, Mahyar Movahed Nejad & Daniel Grosu, 4 Two-sided Market
Mechanism for Trading Big Data Computing Commodities, 2014 1EEE
INTERNATIONAL CONFERENCE 153, 153 (2014), available at https://www.citethisforme.
com/guides/bluebook-law-review/how-to-cite-a-conference-proceedings (last visited:

36 2020.11.18).

Daniel L. Rubinfeld & Michal S. Gal, Access Barriers to Big Data, 59 ARiz. L.
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B TR B AR % (40 Google B T %48 B 8] &

Facebook X Line ¥ HH 2¥ 45 #8 ) et B H H (K& (EZ & ) WHHE
B RE HEXER A—FE BEXTHAEAREERL
KRS EAT R AN RGREE  NTERE 2B
BB REEEE KL AMEEEEA  —RHEEERG
F 4 B F ({7 4n Google Translate [ 4 A # % 3 % # L (#2455
2% (machine learning) *° AT EF 38 v - 40 T (3 3 8032 4 A
RHIF)  —ABELMUEEEAMEL R EERY  fln¥
BB PR AT AT R DU IR & B -

A — A 2 B E (network effect) *' - AR A AH
W EM S WIS e N — M B4 % (indirect network
effect) - PRI & S W2 b — B P BB fp e - T

REV. 339, 357 (2017).

Nathan Newman, The Costs of Lost Privacy: Comsumer Harm and Rising
Economic Inequality in the Age of Google, 40 WM. MITCHELL L. REv. 849, 855-56
(2014).

RS GEENRBBEREREAZEUE(LER L FEEEXERA S
FHSKTE N 2 THAEE » See Michael 1. Jordan & Tom Mitchell, Machine Learning:

Trends, Perspectives, and Prospects, 349 SCIENCE 255, 257 (2015).

DAVID S. EVAN & RICHARD SCHMALENSEE, THE ANTITRUST ANALYSIS OF MULTI-
SIDED PLATFORM BUSINESSES OXFORD HANDBOOK ON INTERNATIONAL ANTITRUST
EcoNowMmics 404-50 (2014).

Mira Burri, Understanding the Implicaitons of Big Data and Big Data Analytics for

37

38

39

40

Competition Law—An Attempt for a Primer, in NEW DEVELOPMENTS IN
COMPETITION BEHAVIORAL LAW AND EcoNowmics 1, 8 (Klaus Mathis & Avishalom
Tor eds., 2018).

M UE e M B 2B 45 (consumption benefits ) Bl S M & 2 ih 2 0H
B A IELL © See Neil Gandal, Compatibility, Standardization, and Network
Effects: Some Policy Implications, 18 OXFORD REV. ECON. PoLIcY 80, 81 (2002).

41
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4B — BB M2 42 % o {5l 40 % YouTube t i Jil # 4% % B% -
% YouTubet i B4 2 £ h @i % - EF REBITHETH 2
MR o B— W - HHA S KL L A YouTube k3% HUE
% o {4 R 5] H % YouTuber 8 {5 % F A % 3| (£ 1 % th B % - 5
EHEAELELY S TURY o

Y~ REUHR IS ~ Ji B B Y R L R

EEHEFL - RBEZBEBF A ARKTE S RIE - 7 E
FRE=EREY  KEEN L EARE LA RALTEY R
ZRAERE o

HRBMAAREZRATES KA BIEEENENER A
o KB 2 N BV A E 1A LB e 7 Sk B A8 I R B IR AR A
HEARY TRy RErENEEZ R ER N EEY - 1
S IR BEBEBEEEREEAELAE AWML HEASRH
TR AHEMRT & o (Robots exclusion protocol ) DLFE A TH &
HBEH R AT G o R R B AR BT AL
HEH TARSHEETARRZLE2TEY o

KU FANBEIRER T A LB BHE)  RERY
A HEHIE o BH B IEEA G LB FEE A

::23 Burri, supra note 40, at 9.
44 Gandomi & Haider, supra note 11, at 141.
Trupti V. Udapure, Ravindra D. Kale & Rajesh C. Dharmik, Study of Web Crawler

45 and Its Different Types, 16 IOSR J. CoMmPU. ENG. 1, 1 (2014).
Richard Van Noorden, Tensions Grow as Data-mining Discussions Fall Apart:

Scientists Want to Exempt Computer-based Text Crawling from Europe’s Copyright

46 Law, 498 NATURE 14, 14 (2013).
Pooja Jha, Soni Goyal, Tanya Kumari & Neha Gupta, Robots Exclusion Protocol, 2

INT’L J. EMERG. ScCI. & ENG. 52, 52-54 (2014).

47 Hubbard, supra note 4, at 1803-05.
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BEREZHNIBEEEX2RE (RFbtharEg) ™ K
A rEREREEEWEENER  REFEREREY - A XL
MEHEAG AN REEET L BT RETETRAERE
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AEEEHANEELEE  REAZ T T RTE BT HEIUEA
# WG R -l 4n Google 20 4% ff Ji 4 3 4T 48 5 M 2 B {5 L B BT
FrBs Bl kS BB E RS NS RAERT e g®.
Google?f 4 15 s % M £ 3 4 1R A3 (F il % E 45 oy (BB SR L T 4%
B RAEE - R AT E F R RS IR & B R KA
%0 HETRBETRGT A AR B o

KR 3 JE SRR R - R RS IR ¥ KR B
P> B A4 AL (extraction) °* + # % (cleaning ) i i
(‘annotation ) *° o Bk 2 b - AR E Y I G % BT 7 B & 4 &
oo RE AR KRR LA E R AT F AR R R

v [EARHREETESHE - 51505 - BE 1905 -
{8 N ERHOREE IR 16fR 155201k -

o, THAEERHRAE A28 - 52908 - BALE - RIBA2R

gy HEEPEIRAIASSOME - BSIK ~ REFS6Mk -

Michael Zimmer, The Gaze of the Perfect Search Engine: Google as an
Infrastructure of Dataveillance, in WEB SEARCH 77, 86 (Amanda Spink & Michael
Zimmer eds., 2008).

53 Newman, supra note 37, at 856.

O KW BEEY o (A5 L R R o I HU OIS 49 A B 7 2 %3 - See Cheikh
Kacfah Emani, Nadine Cullot & Christophe Nicolle, Understandable Big Data: A
Survey, 17 COMPUT. ScI. REvV. 70, 72 (2015).

% K BEREEBEE  TER R EH - REEERESS

56 SREHE ~ SR G - BRHZEELREIE T > H12» 2017421 -

57 Wang, Jung & Byrd, supra note 12, at 5.

1d. at 4.
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(integration ) i % 4 (aggregation ) *°7 B — % H B £ o % K &
HEHREEANWEHETOREEAGRMEZRE  ERATH
YTEURMASEI  AMATAGRNER SRS EHERES
ZHHE MR EREZREEREET—  EREWRYEH 2 RE
BAHEAAEY  AZHESNBTZRESF  WBIT22E
1735 2% o BN B % 3T % % Directive 96/9/EC [ X% " & 4 B4 4
( Database Directive) ) °' - DIfRsh A % i B » BB R EH
YR R 2 R

2 REIBERHB LR

HEATZFHEFEES G L ELEFE OB
FlZ(E# 88 B%  BERTMGELE  SHLIHe2TAY -
ABHEERREFHYER  BAEHREBH TR T ELELNH
P BEMETHIEERT ABE R RET RS RESS
HRHEFZHE  REROAHEARTERIRFZEE
AXBE LS -

B R SRS o IS S R B A T RO B e o
5 DIFR@E o rEN - 2 RS ~ 5 > FaESs - JHi12-
60 Gandomi & Haider, supra note 11, at 141.
61 WEIZFREE B TR 1H -
Directive 96/9/EC of the European Parliament and of the Council of 11 March 1996
62 on the legal protection of database, OJ [1996] L 77/20.
Francesco Banterle, The Interface Between Data Protection and IP Law: The Case
of Trade Secrets and the Database sui generis Right in Marketing Operations, and
the Ownership of Raw Data in Big Data Analysis, in PERSONAL DATA IN
COMPETITION, CONSUMER PROTECTION AND INTELLECTUAL PROPERTY LAW 411, 422
(Mor Bakhoum, Beatriz Conde Gallego, Mark-Oliver Mackenrodt & Gintaré
63 Surblyté-Namaviciené eds., 2018).

INTAR KA -
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B R TERERF LY KRBT HASYEE 2 B
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R - KB RGBS WS — A R
BERBETAGRE (LE4F) WEBBRERRI BELER
B HEHEEHELEAG R EA SRS REY SRR
BHAEEE HE EHOWHEBEENE —FHEELREEY
MR — AR EEEEEEAMES T E AR e s
B RBRGREFREEENESRBANESLEA N EEH
WHARHEABENRG  HEBFHERF  TELBELRG
(consumer surplus ) -~ # {2 & % F 2 A o

ko KBEEFEAMEY AMBELEE BYFELHE
BESELERELY (deep leamning) VELEHEE® - H 5
BENRELE 2 MM TRARELHEEZEH  ENET
EREMANEZMEY - A A BB KBEmAEEAR - B
BELXHRHBEME Rt aE?.

64 EVAN & SCHMALENSEE, supra note 39, at 404-50.

65 D. Daniel Sokol & Roisin Comerford, Does Antitrust Have a Role to Play in
Regulating Big Data?, in CAMBRIDGE HANDBOOK OF ANTITRUST, INTELLECTUAL
PROPERTY AND HIGH TECH 1, 4 (Roger D. Blair & D. Daniel Sokol eds., 2016).

66 0. Y. Al-Jarrah, P. D. Yoo, S. Muhaidat, G. K. Karagiannidis & K. Taha, Efficient
Machine Learning for Big Data: A Review, 2 BIG DATA RES. 87, 87-93 (2015).

67 Pedro Domingos, 4 Few Useful Things to Know About Machine Learning, 55

s COMMUN. ACM 78, 84 (2012).

Allen P. Grunes & Maurice E. Stucke, No Mistake About It: The Important Role of
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Frig G i - LEIBGEFIEMAE  RAEARTHEREREN
w2 EEE R EE M AT UL TR AR WS M
fi: LINBETH LEREIHRF 2 XX EMEERES X3

142 United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 391 (1956)(“the
power to control prices or exclude competition.”).

United States v. Microsoft Corp., 253 F.3d 34, 51 (Fed. Cir. 2001)(“Under this
structural approach, monopoly power may be inferred from a firm’s possession of a
dominant share of a relevant market that is protected by entry barriers”).

144 Ball Mem’l Hosp., Inc. v. Mut. Hosp. Ins., Inc., 784 F.2d 1325, 1335 (7th Cir.
1986)(defining market power to be “the ability to cut back the market’s total output
and so raise price”); United States v. Microsoft Corp., 253 F.3d 34, 51 (D.C. Cir.
2001)(defining monopolist as “if it can profitably raise prices substantially above
the competitive level”).

Pfeiffer, supra note 76, at 66.

146 United States v. Microsoft Corp., supra note 144.
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BEH: SHEENERAMETH NS 4 B thEL R
G O HEMELBEANTHEZ RN ET G 6 AL S L2 T
BN BERE CHBEFHAERE LS LR A
HURSEAMHAZTRELMEL A2 A ™ o A FEEEK
WREHSENENRRE  EERAO—LEBRRBRHEEE  ©
E1SHEMNE3@)TE - AT S B W E S E 2 W
LAERTHEE : LASMEBASERE: 205 FTERL
o 3 2 PT HE B TR 2 FT AR M S K 5 3. A BS U A B By £
EHBEHE 4L LBMEFIMPLERAZ TN K5 A E
HBEEEA

147 Gesetz gegen Wettbewerbsbeschrankungen (GWB) § 18 Marktbeherrschung “(1)
Ein Unternehmen ist marktbeherrschend, soweit es als Anbieter oder Nachfrager
einer bestimmten Art von Waren oder gewerblichen Leistungen auf dem sachlich
und rdumlich relevanten Markt: 1. ohne Wettbewerber ist, 2. keinem wesentlichen
Wettbewerb ausgesetzt ist oder 3. eine im Verhiltnis zu seinen Wettbewerbern
iberragende Marktstellung hat.”

148 Gesetz gegen Wettbewerbsbeschrankungen (GWB) § 18 Marktbeherrschung “(3)
Bei der Bewertung der Marktstellung eines Unternehmens im Verhéltnis zu seinen
Wettbewerbern ist insbesondere Folgendes zu beriicksichtigen: 1. sein Marktanteil,
2. seine Finanzkraft, 3. sein Zugang zu den Beschaffungs- oder Absatzmairkten, 4.
Verflechtungen mit anderen Unternehmen, 5. rechtliche oder tatsdchliche
Schranken fiir den Marktzutritt anderer Unternehmen, 6. der tatsdchliche oder
potenzielle Wettbewerb durch Unternehmen, die innerhalb oder auflerhalb des
Geltungsbereichs dieses Gesetzes ansidssig sind, 7. die Fiahigkeit, sein Angebot oder
seine Nachfrage auf andere Waren oder gewerbliche Leistungen umzustellen, sowie
8. die Moglichkeit der Marktgegenseite, auf andere Unternehmen auszuweichen.”

149 Gesetz gegen Wettbewerbsbeschriankungen (GWB) § 18 “(3a) Insbesondere bei
mehrseitigen Mérkten und Netzwerken sind bei der Bewertung der Marktstellung
eines Unternechmens auch zu beriicksichtigen: 1. direkte und indirekte
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Bl M—EXRERESETERASE BT EERHE W
SEAE  EAHESMABRRERMEAERE  LHEXEN(EA
HthRFm g 2 B AR A RETME TS E b H
fii o flaGooglef 2R EEZ MWW I 5% BHAKS MAKHY
SR A o [H R AR S AR R G| B o & W AR % e 5 % A 7 Google
WHEFERBEY - REBEHAAZTEZHAE - —O— < FHMGoogle
REA LB EFF EWHMT RS HEEI0%  EZEHREF
R F N TR GRS HBT% D o R B EEE AT
HZHFHFILATEEGoogle I H A £ B R AT FHERES
fl - B kGooglesh 2 H ¥ 5 5| B il A L B HHE Z R EF N RF
TN 77 35 3 S Google i 3ty T 37 1 N\ B o /& B it Google it # 5 5
EWHEAARETER SRR EMABEITRETNRBEEN
MY S RS TN E RS o Bk - BUE % €58 € Google
W FREENTE AT SR

Ff #nFacebook 2 & 4 2 H R EE LG R 2 HA T & - —
FTEHENERERELHAERT AT aREEEIRESR
AT S IR o 15 B A R T 4 B 7 % E Google & 6 & il 18 5 (i ¥
3 ¥ - Facebook Fir J& 77 35 12 £ % #8 5% % % ( multi-sided network
market) - HAMB TS " EHSEAR P Z AR HHE TS
( private social network market with private users ) Z W b H % 5

#05% 20 A FER ENREAHBEERY ORERSL T F A,

Netzwerkeffekte, 2. die parallele Nutzung mehrerer Dienste und der
Wechselaufwand fiir die Nutzer, 3. seine GroBenvorteile im Zusammenhang mit
Netzwerkeffekten, 4. sein Zugang zu wettbewerbsrelevanten Daten, 5.
innovationsgetriebener Wettbewerbsdruck.”

%0 European Commission, supra note 138.
151 1d

152 Bundeskartellamt, supra note 140.

—83—



36 BRIESIFH F—=

BEATE H—HHREHRET K Z 8% - [F L Facebookz i &
BRATBEHEBEAERE S AR ENRERER
Fl - Google 4 B6 1 5 3| e iy B W 35 5 4 R0 R P B A B X8 - W
IR B EB R R E N EARB B RS 2
F Bf[E 7 £ 8 $LFacebook 3 2™ - B - WA FAE AT AL
Facebook ¥ & B Z 8 /1 (R E MM F# Fr#E L A st =
Facebook 7> 48 Bfl W 3% B H 18 & # fr o
T KBS S VR R TS T RO R 5 T
OIEEmiRE
REREANTR G EZAE  SLEHE 5HAELTLRER
Bl e EHEBESSLERE SR RTHET S RSB
B FANTERGEFELE® c RKEANTEX G EFE L2 ERE
EHETARN= B4 BEELTAUTALZ S AHRH
BEBLELLEET Mot S EHRNEETL B
KM EER L EL2EESEY . THRLELSAHS, ITR
PATHE RS MELEAEAELRTHEZESY  UTEEF
BEBAMELARTRTEZHSE  RARRE St B -

193 Id. at *5-6.
154 Id. at *6-7.
195 Bundeskartellamt, Background Information on the Facebook Proceeding (Dec. 19,
2017), 2, available at https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/
Diskussions_Hintergrundpapiere/2017/Hintergrundpapier_Facebook.html (last
visited: 2020.01.23).
AR GHZEAG > FFELS - HAL -
158 Q}qzﬁiﬁ%ﬁE§?9%%§%1%k’ B HATERH - s
AT - ERIAR 2 B BER - H346-347 > 20044111 5 ieEm T BUERE93
FEH T HTISTRHR -

156
157
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HR BESERTEGHBRESIUBEEMAE T 2k h %
BT REEAREREUSRESIH T TS HEE
BUEIRER™ 2R B ARIESERE SR EE P i
S BEEEMBEEEENTTEELFARALTRAZEE -
AT ET HEERTOREL TR ETEZEERF O o
BENTZFREECHHERB S REZ RO LS8 E T HitthE
EREHS | ] B PR A B TR B BB B M L BT D
THEZFHERIMAT2EES . UREENABEGT
BB S BB K E P R R A F B
20 MR AREELSYERAABEERNE SRS E
ERFLRER ARUTEIRBRERBAELEE  KYHER
ZRERE  PHETHRE  BEEMEHREE RS
YEEGAMAGRA  SLAAB R TEABRE
HoMELCEERABE SR ESATHACHEN L2
B R 36 1B R E R SRS AT AT R A R et
2EXF LB SR A WIS AN Y M N\ R - B LR T
BEFEE® IR FE 2B EHCER Y B 2R P
BRRHEEE AL EXE AL TS LMMA - 21958258

o AT KPR | RITOER -
i 28 ~ REER ~ MER - TROBOEERE » 8 0 AP G IEFEEGIFHT -
H68 0 2018F2H -
 ATIRSAEBORBIN » RIIEI -
AN FEGOONETHEITOFRE T EH » BREEILSEFITBUER 90T E 75558825k
HIR ~ R TBUERBE 93 E H FH T9SHFHIAMEE
]22 I AR S 5509401 TR0 53 3 -
United States v. Aluminum Co. of Am., 148 F.2d 416, 430 (2d Cir. 1945).
Rebel Oil v. Atlantic Richfield Co., 51 F.3d 1421, 1439 (9th Cir. 1995).
United States v. Microsoft Co., 253 F.3d 34, 58 (D.C. Cir. 2001).

16
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FLSE - FAE B TR G T SR R SR AL
FTRHMMTATATS MR TS XRbAZER L E8EHE
MUTATFREENMEEE SRR ELANE: 28X 5
HHAERER AR BEEIREZ AR MTLEGRL: 3 85HE
B B AHHAERB AR M ENREF 2 IR LG
%4 EEEEY  EARMELELAAENE AL EBAS
flo B S - 14 P M T R S AR RS S A S Y R A
EEZ REAMERELHATHRTSEAESS  URS BEHHE
MERHMELLTHR o

167 Gesetz gegen Wettbewerbsbeschrankungen (GWB) § 19 “(2) Ein Missbrauch liegt
insbesondere vor, wenn ein marktbeherrschendes Unternechmen als Anbieter oder
Nachfrager einer bestimmten Art von Waren oder gewerblichen Leistungen 1. ein
anderes Unternehmen unmittelbar oder mittelbar unbillig behindert oder ohne
sachlich gerechtfertigten Grund unmittelbar oder mittelbar anders behandelt als
gleichartige Unternehmen; 2. Entgelte oder sonstige Geschéftsbedingungen fordert,
die von denjenigen abweichen, die sich bei wirksamem Wettbewerb mit hoher
Wahrscheinlichkeit  ergeben  wiirden;  hierbei  sind insbesondere  die
Verhaltensweisen von Unternehmen auf vergleichbaren Mérkten mit wirksamem
Wettbewerb zu berilicksichtigen; 3. ungiinstigere Entgelte oder sonstige
Geschiftsbedingungen fordert, als sie das marktbeherrschende Unternehmen selbst
auf vergleichbaren Mirkten von gleichartigen Abnehmern fordert, es sei denn, dass
der Unterschied sachlich gerechtfertigt ist; 4. sich weigert, einem anderen
Unternehmen gegen angemessenes Entgelt Zugang zu den eigenen Netzen oder
anderen Infrastruktureinrichtungen zu gewidhren, wenn es dem anderen
Unternehmen aus rechtlichen oder tatsdchlichen Griinden ohne die Mitbenutzung
nicht moglich ist, auf dem vor- oder nachgelagerten Markt als Wettbewerber des
marktbeherrschenden Unternehmens tétig zu werden; dies gilt nicht, wenn das
marktbeherrschende Unternehmen nachweist, dass die Mitbenutzung aus
betriebsbedingten oder sonstigen Griinden nicht mdglich oder nicht zumutbar ist; 5.
andere Unternehmen dazu auffordert, ihm ohne sachlich gerechtfertigten Grund
Vorteile zu gewdhren; hierbei ist insbesondere zu beriicksichtigen, ob die
Aufforderung fiir das andere Unternehmen nachvollziehbar begriindet ist und ob
der geforderte Vorteil in einem angemessenen Verhédltnis zum Grund der Forderung
steht.”
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AU BEE LT TRAERE SRR - ERESiR
EH LA EERA S A BN BEEN G E LB Y HE
AT HHEHEE  HALANAHEEERAEE
AEFELEEELH ETERAHRABIWEE REL L
TEEFENEBS AR IALMELEH  ATRELARNBEE L
B A RERLE— R TENEE EIBAEE % RS BB
HERE  RERAERUAAALEABE YT EISAHEBE T
R LR  BEAS LR ER BT E L W%
BAEH i — AL EBTRAENEBRLEEEIHTF
FHMERAEEALH NHRIESMELELIHARNES
T 3 b 4 B R R B 5 7 T M PR O T o B T
BB GE ™ ik T RER AR ERE A LR
EHHH EHTEREABERT  AWEERHEE LXK
;,% o

HEERER - RXEAEASEH TS LS Sz
LHEFARAEANTRGERBLENITE 08 THEUTAPZ
FREHENMERREELSERS  TRYE L ES SRS S
ATEZHAENEE  RAREZIHHALTHAZBEE o filio
EETHGLLEELR A Y B A EARUGEE—
FEHERHGFEE XN ZES RTASLHEE T4
18 A1 E1E (personalized price ) 72 o g — B B R AR (B A
#, (price discrimination) - JFEI St HE—EGH TR EEFFH 2T

122 Richter, supra note 23, at 548.
170 Howell, supra note 120, at *13.
171 Id. at *13-14.

1d.
172

Bourrean, supra note 30, at 40.
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FEE HIEWLELERBEARKLE S - FHRBER ¥
SEHRALBEYEXHE T HSFEE XA AR EEHE
HEREEEREFEUBMEERREI L BE 2 hBEREEE
B b R R e

Wb BHER S EGTEBEETRAMER - A ESR
RMEI R o MALEAEMIEARELTERLER T
ENFRHBEBNEE  ATHALBARMBIELGH  BEEEH
WERRELHIRLERAE  EHtntTHRRMNEIHE
Ml o = R M 8% 3% i 3 3w ( essential facility doctrine ) z 3
Fl o Bk ithis ELMENMBM T B S L ER 2 Ed
B M R s MAERE S R
ARG S TR BN R &% - e
MRS LM Esh RAMEHELIIRSEnEE" - Hw
AARNABETE SR LA EMELBAFEALRLETE 2
WA FE Y HBEBRETEHTE B R
é FEﬁWB o

AT A HENBEBARYWRE AL LEBRMBALR
ERERRRHETRER SRR ras P - LxEm

173 1d. at 39.
Mark Armstrong & Jidong Chou, Conditioning Prices on Search Behaviour,
MINICH PERSONAL REPEC ARCHIVE 2 (2010), available at https://mpra.ub.uni-
175 muenchen.de/19985/1/MPRA_paper_19985.pdf (last visited: 2020.11.18).
FRE > [RENVILEFHREEB ARG > & MPEARRZNEE—
176 e Bie - BERREZITHE 0 H437 0 5527 0 20174121 -
Baskaran Balasingham, EU Competition Law, Data Protection and Online
Platforms: Data as Essential Facility, 42 EUR. L. REV. 920, 920-21 (2017).
7 Richter, supra note 23, at 551.
178 Balasingham, supra note 176, at 920-21.

179 Bjorn Lundqvist, Big Data, Open Date, Privacy Regulations, Intellectual Property
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M2 BEREERIEZRRAREE EEHE RENAAEE
B R E R BT A B A R T R
TPENEE FEREA-  OBE - BEEL BREHAGS
EL L mzﬁm%mﬁﬂ%%m B 428 5% P AT A 35 40 5 B
BHIHFER HOREAGTAIRD T QOFELh EER
& TR A AR KB B T R B T A
ARMERABERFER  SABEELEZEE Y AKX
AR R EE T AR SR R EETT BT R BT
TEEEFEE - T B T R R R 2
A e BERZO—NEYH—RFRUNEEATEFSRH
BB o 7 E W4 Cegedim {2 5 2 % 317 35 B4 18 5 {2 48 K
BORURENEEEFCHEBEATEREETRE - RIERE
OneKeyf#Cegedimp & F B HMEZ HEH T AHZ B EFH)E o
B A CegedimiE 22 IR F & £} = 4 [/ OneKey i B & P & i 2 T i
JE T S B £ - Onekey #8 3 & 7k Cegedimig K 3 % 7 1% o F 1 4
B BEABEZ T E R AR Cegedimty 5 2 #Fr L E 2% P
BHBBTE  GAHEDF TR - —F D BEBFG - TR
YR E IR R
ﬁ% RS e R AE I - BR80T B B b R
ol REEFTFETEFRENATEALERHE KT AT

and Competition Law in an Internet-of-Things World: The Issue of Accessing Data,
in PERSONAL DATA IN COMPETITION, CONSUMER PROTECTION AND INTELLECTUAL
PROPERTY LAW 191, 202-03 (Mor Bakhoum, Beatriz Conde Gallego, Mark-Oliver
Mackenrodt & Gintaré Surblyté-Namaviciené eds., 2018).
80 Haucap, supra note 33, at 207.
181 Id. at 207-08.
1d. at 205.
1d. at 206.
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S T SR R B o RARSUN IR A T R 2 HER
KBRS TRl PR EEE  PHEN  RER
EREHHEARLERBURET  BETHR—REE T 8%
AR o ShILARAE NN T B # ) (open data) Z FIFE - R A
LT e BE R LR TERCHLEE o
BB GoogleZ £ 51 R ELARAR

BREE-—O—LtEREF=FUEATEBE S H AT S
Google £ i 4F 3B # 5 - &E 4 Al 242058 '™ 434 B "™
F149EE T 22 KO AHTE - B EEGoogledi & H 7 £
B o

1. # 7 Google z th & # # i 7% ( comparison shopping service ) Z

# 5

Google 2 ¥ 42 M AZ BB E5 % - HTEWEHRGR
BERE T 0T 2 BB R LI R 2 A B S
BAFRENBEET FEBENEE  URESHEAER Y &
BHEHSE " o Google k BB E LA A AAHEL LT HE

4 European Commission, Antitrust: Commission Fines Google €2.42 Billion for
Abusing Dominance as Search Engine by Giving Illegal Advantage to Own
Comparison Shopping Service (June 27, 2017), available at https://ec.europa.eu/
commission/presscorner/detail/en/IP_17 1784 (last visited: 2020.01.13).

5 European Commission, Antitrust: Commission Fines Google €4.34 Billion for
Illegal Practices Regarding Android Mobile Devices to Strengthen Dominance of
Google’s Search Engine (July 18, 2018), available at https://ec.europa.cu/cyprus/
news/20180718 2 en (last visited: 2020.01.22).

6 European Commission, Antitrust: Commission Fines Google €1.49 Billion for
Abusive Practices in Online Advertising (Mar. 20, 2019), available at https://ec.
europa.eu/commission/presscorner/detail/en/IP_19 1770 (last visited: 2020.01.22).
Zimmer, supra note 52, at 86.
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BREAR W THEERE ,Y EHEE R EE LR R EE R
Google & itk X B H R A # 2 H 4 W F 4R (i B 0 L (E 4 - R f%
Fl#EATHE A EBERTFETLS " o §Googlet —OO M 4
Bl g E R - BB BB S HERTF - Bk
Google e i % 7 % # & 3 TEF| - 3 = OO /\ £ #2Google # ¥ 3
ML TELEBYRGZESETES  TRUELAEES
BENE 2B EES ol ¥k # 7 Googledd 7 3| # L) i 4
BT BT ABEEr - Googledk (B B LAY MBI HEET
BHG BB ERERA NS HENRES  IABESERT
B AR TR AN ERIER  BUREE B RS
WA R ELBERFRBENTRE™ - Bk - BAnEeNsE
AHB I AR L TERRE RS FEA LRI Z AT EH
TURHBEFFHRENLXRAALER  EREL LA LR
Z W R AT o B E €38 2 Google sk B R B ¥ 4 B
ERTE L BB SR EANE L RN R AR AT ARG
ERFEEZBS KUEAL —REBYISTH 2 TR
HHZO—LERUM42EB T2 EE AL SR EHE

European Commission, supra note 184.

199 Google i 1 I s 1> 2004 47 4155 7% 23 " Froogle | + i f% 7 2008 4 % 44 13
" Google E 162 | (Google Product Search) - FHA20134F 4% & " Google
W%, (Google Shopping) °
European Commission, supra note 184.

191 1d

192 1d

193 Id. (Commission fines Google €2.42 billion for abusing dominance as search

engine by giving illegal advantage to own comparison shopping service.)
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ok - Z A% Android 3% f5 (0 FA% n AR ) Z 4 E5 U E K Al
% Google ¥ % 5| % - Google— 7 W % 3k Android 3% #§ 2 % & B A th
% AT ¥ 76 % % Google ¥ & £ #| 5 # Chrome 2 JE& i #2 3 UL # AL
"Google fE f #2 A B # , (T EIPlay Store) P2 - B—H
T % # % % KA Android 3% f % & 7 F 5K 3 HF fth 3§ Googlet¥ F £
¥| % % Chrome 2 JE il &2 X 78 % 2 8 W E & 1% ol 4} - Google
2 F B3 A fF 2 Android 5% 4 B 3 BT A B e £ TR 58 &%k K A€ Google
i 2 Android BUK © B2 30 % & 3 E 45 i - Google 48 3 7 — A% 4
BHFRG  SEAFRZFEARARARATRE L AT H X
A - AE T XM CERATERBKAR SR BLHX
L Z AN EATURARFFREALIREBCLZEY
Google % 5k Android 3% ff 2 % 1 ¥ 7t & AT 78 %€ % % Google ¥ & 4
% 5 7 Chrome 2 J& ] 2 50 D4R EX " Google J& I #2 3 3% 4 #& 4 1
T4 BHRIEEHE™ o B# - Googlet! ¥ % % % A & Android
W5 T R Lk b M Googledd #2352 Chrome 2 J& F] #2
AFEEEENES E2TA  AREIHEHERTH AL ERTH
FrHEBWHFE  RHWERRAEE™ o fs o & ¥ Google H
B W Android i R B B ML R 4685 - BEZ AT R LB H R

194 1d

Google Play, available at https://play.google.com/store (last visited: 2020.04.08).

European Commission, supra note 184.
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Google & 7 #y Android JE | £ i 7 o Android 3% 4 & & 7 0 4k 2 %
Google 2 #7 t Android JE i S B % - 44 78 BL 42 Google > 1% # 2% -
Google 2t 11 5 H & {F 2 Android 3% %ﬁ%mﬁﬁﬁ"%ﬁ h PR RERE
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RBEBRBAT o £ - B % &3 % Google B I 3 7 —
4 ﬁ%ﬁ%&%ﬂ%’ci‘%?ﬁiﬁziﬁii&@m + $tGoogle #} j& £ /B 2 48 4% 1y
BAEBRTHZR  TRPALTERSE T THERGELFNF
Alphabettly £ 3% F 3 4 H & ¥ 9 2 5%y 5 5% -
3. {7 Google 48 15 1% F & 4 F /) Ik % (online search advertising
intermediation ) Z %% £
T AR FTE A KRB F A E R AR\
FHet o FHEAFERNMRETRER  ANETREETIERE
KA % g o Googlek i i T AdSense® il Jb ¥ & fi& & 34 8 1F %
MEEEzZENE  RERSHBAWAARAR ERESEZK
B MEAZEWERH - Google BUM A B W IR A 1y 48
BHFAREFTNE KOO ARFH_O—A~"FHBHIRETS
ZWhEEEEET%; EZO—~FH > Google M XM & B 21 5
SlEWHNT EE S EME0%  ELEARYIREFNTH LT

202 .. ..
0 I1d. (“The Commission decision concludes that these three types of abuse form part

of an overall strategy by Google to cement its dominance in general internet search,

at a time when the importance of mobile internet was growing significantly.”)

203 1d

4 .
European Commission, supra note 186.
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205 1d

206 1d

207
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0 Sam Byford, Google Will Give Android Users a Choice of Browser and Search
Engine in Europe, THE VERGE (Mar. 20, 2019), available at https://www.theverge.
com/2019/3/20/18273888/google-eu-browser-search-choice (last visited: 2020.03.21).

211 1d

212 Matt Southern, DuckDuckGo Is Now a Default Search Engine Option on Android in
the EU, SEJ SEARCH ENGINE JOURNAL (Jan. 10, 2020), available at https://www.
searchenginejournal.com/duckduckgo-is-now-a-default-search-engine-option-on-
android-in-the-eu/343073/#close (last visited: 2020.03.21).

213 James Vincent, Bing Loses Out to DuckDuckGo in Google’s New Android Search
Engine Ballot—Google Will Start Offering EU Users a Choice for Their Default
Search Engine, THE VERGE (Jan. 9, 2020), available at https://www.theverge.
com/2020/1/9/21058120/google-android-search-engine-choice-duckduckgo-bing-
default-eu-antitrust-ruling (last visited: 2020.03.21).
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EEMSFEERGEERS BRI IR B FAER
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215 DuckDuckGo E /5 44 H - & ¥l 2K J& : https://duckduckgo.com/?natb=v213-
4b_&cp=atbhc > F{&FIE H  20204£3H21H -

16 DuckDuckGo, Donating for Privacy, DuckDuckGo Official Website, available at
https://duckduckgo.com/donations (last visited: 2020.03.21).
2 3 £ 2 /N 5] 81 & Facebook Inc., Menlo Park, USA, Facebook Ireland Ltd.,
Dublin, Ireland, and Facebook Germany GmbH, Hamburg, Germany > 23 [DL
" Facebook | fififfiz o ¥}j* " Facebook , #H{fi Fj # g fit Z B #5 - ASCHILL
X ThaE, W -

8 Bundeskartellamt, B6-22/16, Facebook, Exploitative Business Terms Pursuant to
Section 19(1) GWB for Inadequate Data Processing (February 15, 2019).
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219 Bundeskartellamt, Case Summary, B6-22/16, Facebook, Exploitative Business

Terms Pursuant to Section 19(1) GWB for Inadequate Data Processing (Feb. 15,
2019), at 1*, available at https://www.bundeskartellamt.de/SharedDocs/
Entscheidung/EN/Fallberichte/Missbrauchsaufsicht/2019/B6-22-16.pdf?__blob=
publicationFile&v=3 (last visited: 2020.01.23).

220 1d. at *3-4.

221 Id. at *5-6.

222 1d. at *6-7.

223 Bundeskartellamt, Background Information on the Facebook Proceeding (Dec. 19,
2017), 2, available at https://www.bundeskartellamt.de/SharedDocs/Publikation/EN/
Diskussions Hintergrundpapiere/2017/Hintergrundpapier_Facebook.html (last
visited: 2020.01.23).
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Facebook 7~ i A itk b 3§ Diisseldorf 5 % # [& 3% ¢ ( Oberlandes-
geright Diisseldorf) ~ it B eF 4R 2G| S LT Z WA TR R

Bundeskartellamt supra note 219, at *3. & H2 5 A& & UG EIESR &
Sk oAt g FI AR X BB T s 4k -

225 Bundeskartellamt, supra note 219, at *3.

226 1d
27 Id. at *10-11.
28 Id. at *11-12.

29 Id. at *12.
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230 1d

231 Facebook Inc. v. Bundeskartellamt, VI-Kart 1/19 (V), Oberlandesgeright

Diisseldorf (2019).

232 1d

233 Bundeskartellamt v. Facebook Inc., KVR 69/19, Bundesgerichtshof (2020).
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235 Gesetz gegen Wettbewerbsbeschrankungen (GWB) § 18 (3a).
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%o

(©)CDKERReynoldsk & 1T A2 K HLAEHT
1.CDK 2 ReynoldsF &7 & £
BRIBNE A ARARABEEZXEZAFEERAMEITHZ
T o BplME  EFEFLXELERERA_O—LE  HHFXK
On B W -1 AR R B B R T R A R R BT S o B B AR AR A B AR R UK
E o 7 LR A Authenticom Inc Z —HHEREH - LH L EAEL
ST R & % W oK A BUE E & 4 CDK S Reynolds jg % 1% 4,

244 Jianzhi Tang, Yingchao Ren, Chongjun Yang, Lei Shen & Jun Jiang, A Webgis for
Sharing and Integration of Multi-Source Heterogeneous Spatial Data, 2011 1IEEE
INTERNATIONAL GEOSCIENCE AND REMOTE SENSING SYMPOSIUM 2943, 2943 (2011),
available at https://ieeexplore.ieee.org/stamp/stamp.jsp?arnumber=6049832 (last
visited: 2020.11.18).

245 Domingos, supra note 67, at 84-85.
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W R 3 T B 7 3 T R O B S R A 2 WO T v B R E
AU EASRE Bk HTERAARECERBCDKE
Reynolds Fj 5 /A 5] Ak 425 8 3 1 1 A B 77 385 2 353 - A A £
A A2 o 3k - CDK$EReynoldsF 5 /A 5] 7T 3 J7 4 4 4 B UK,
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246 Authenticom, Inc. v. CDK Global, LLC et al, U.S. District Court for the Western

District of Wisconsin, No. 17-cv-318-jdp (July 14, 2017), at *2-5.
Id. at 5-7.

Id. at 1-2.

Id. at 11-16.

Id. at 16-17.
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BUTEFTEER T RSSO ERAERDA—HEE - B 5
F % - CDKiReynolds Wi & /A 7] 8 4 18 8418 & A 4 W 3% (dealer
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market) Z HEHF - WAH— T HEBRRLBEERSHEE
HMAGT Z BB EEE L BEEATY - 5 EEEHHEL
AMS TS R GBI 2 E Y o R4 - CDK 4 Reynolds
MANAZTATE LARETBRNGETS S —FHEAE

251 Id. at 17-20.
Id. at 20-23.

igi Authenticom, Inc. v. CDK Glob., LLC, 874 F.3d 1019, 1021 (7th Cir. 2017).

251 Authenticom, Inc. v. CDK Glob., 313 F. Supp. 3d 931, 950 (N.D. III. 2018).
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BRI 2 W R AR~ PR BB O A T A — RS A AL
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258 Id. at 941.

259 Id. at 952.

260 Id. at 953.

261 Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555 (2007).

262 Authenticom, Inc. v. CDK Glob., supra note 257, at 953 (“assumes that all the
well-pleaded ‘allegations in the complaint are true even if doubtful in fact’”).

263 Id. at 953-54.

264 1d

265 1d
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BlEEE TEOTMRE B TRERE, R TEIRE, B S
WA BENEABEFEEA A - T E R S8
BEHZEAT THRME NGRS EELZEENEAR
WA FEEHEHNELERNRE—RUTH  ERTETHE
BEZRAT o s REBE TR BEREELELRBEHR
FERABETE LEIF TG (2REs T sERE, T
UREGHHARBES SHBARR LS ELE TR EH KA
BEHZ RS (SREs TmaE, T P
MENLEE B84 RABERELMLHEE /1w
B BRI R E TR A 25T RA B
THRBHEETANE AR BT RE R o EE A

2 oyl BEE  MER  BOBORESE - il - A TR EFEEMT
73 o E157 > 20184F2H o
TR 5 B B B R P PR S 1305 -

274 o oo O 1 %
ops D PRI BGEE S T Z IR R A OFRER 1K -

NPT EGHNE SRR E 2 BB R A9 23 -

BT - FEEE114 > EH56 -

arg L7 FIEELLA » FI56 - o s

276 NP H BTG G R BRI IS OMREE 37K ~ 545K -
AR GHZEAY > FFELS 0 HT6 -

280 o T g s
B = 1T BUARE 1004F & H 755 169657 HIH -

276
277
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FERARNLZOHERERN G2 EEER - Bwmts  AERHE
ZHEEAATEAABRGE  WRULRBEAF ZESGRAE
e E - A R MEREEY T ETE  GETHHA
ZNE—BEAT EAMERBRIE - FARRERN R A LE
B AR E R WIEEME - FAR WA AT Bk B2 T RREE
BEFEREGH MWEULEX2E ot BT 288
—FHRAENRMRAEBEZERRELZE 28 TR ERFZ
oo HRBEBEESHERMARBE LA BEHRE  TEMBEHR
Haw HUUATHALBREER M A EZEERKAZ TS LM - 71
PR B B -
O GooglefHfEDoubleClickZE & ELZFA4T
LEBBARZZE &2 k%
HERCHFSARMEFAR A EXHEBRNRE G TR E
Bl FHREZEWHFZGoogleit —OOLF L3IEE T KEH
fif &0 % 44 2% J& 45 2 7] DoubleClick - 4l 1 £ B A X 7 % B & 5
BASZEREEEHF °
(EMARAZE e HLSE G HHRE - FIRIL AT 5] %3
Btz " KFE AR, (Horizontal Merger Guidelines) - &
BezBRRAPIEETFEE  AMELEETRHRFAERZHE
F2 0 ¥k - WA K 5 % B €3 Google f # DoubleClick £ 7
REBERMA AR ML EERFRG  EEALERET > Googlel
DoubleClick £ {F [ A Bl 1 3% & JF B #E R FHF - WL & & 1L ER
FREAANMEERFHGARLE - ER HAXRZZEEFNR

281 Statement of Federal Trade Commission, Concerning Google/DoubleClick, FTC

File No. 071-0170 (2007).
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Google B H #1E B & N R W HEE & B 24 B ¥ 5 28
S REIHRMREAEATS LA R EE R BREHEEE o &
BHT EEFAMBT S L ESHE RN T A - B
DoubleClick £ £ ft B M EE 2 TE AT A REEEF MR
¥ o [E 3k 48 5 3 B8 7 DoubleClick 7£ f& % & M iR 7 35 & £ 4 W 4
X B A1 BP {# 7 B fDoubleClick %% Google ik I i N34 W 3% - A~ &
HPFELEAYE™® - Bk WH XS ZEE &% Google i it
DoubleClick DLEU /3 H 72 & & MR B W 35 2 o - B 5 W A (
Google z & 4 # /- i ¥ AdSense % B F| 2 1& T 47 &£ FR #5367 &%
R oWMATHEEEHE AL CEHBEATERE—(HE S
(fRH) ARFELR L RHEETAERZREERZTH - il
BEBATBAERERABAT B RESBITHE AT - 4
EOMBANFETTE LA - G BES L AR EER .
HI BT - Google T KA ML L X F REFF L TA R &+
AT B M F - 48T H 4 DoubleClick i & 4 /) B B2 7> o
Gl EFmEEHEEAL WHAXFEECVUALIZRELERR
Google f f# DoubleClick 7" R H WV HF - sk T 4620
BALEAMATHZEORTHELLESL R HGHAEEER
Pamela Jones Harbour# & £ F # % T [F & FL.£%%° + 45 i Google
G DoubleClick ik (E R —H 2 ER P RBHE L EL-#

Dissenting Statements of Commissioner Pamela Jones Harbour, in the matter of
Google/DoubleClick, FTC File No. 071-0170 (2007), available at https://www.ftc.
gov/sites/default/files/documents/public_statements/statement-matter-google/double
click/071220harbour_0.pdf (last visited: 2019.01.03).
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ERBEE LR ENE T AR 2 E6T WL RS R
BT BAFEE RN RALRER  tERALZHEE R
EREBRZHA ARFRENEE SR ET LA THELG
BEZEREYE™ - X HHAEZ B Harbourit —F 8 - L HL
208K - A B H TR TAT A 2 A B ARG R X A
BB EEEEETET AN ES BRI A D A E
S E YT I8 B2 o Google M 48 B EE 44 B 2 M AL E T 42
e BB RS AN EEE N ETREL T B Y
ML BEEERT AR RS MR RTREEE
CHHELE B ERTREEBAE  ETMRAABNE
Ji 4 (1570

2B B HE e Rk

BAHEE LR B NS o Wik - 44 & H AGoogle £ 5k
HEAH R TR A5 EARARRE L EESH 5B ELEY
TE4E - L EEHATE (publisher) £F 7 - BEELELEH o
HUEZWHETSRE BUREETUAR  RAEBELE
BTREGAATEZTS  ERTERENHHL2BHE AT 4
EBESNTREREEMNTAEEEEHE™ R LB K
EMHEETNARESEF EE (search advertising ) S JE 4 F &
4 (non-search advertising) @ BXEH #Z S AN AKX ALE  ZH

287 1d
288 1d
289 1d
290 1d

291 Case COMP/M.4731—Google/DoubleClick, Comm’n Decision, 2008 O.J. (C 4731),
9 44.

292 14 at 17-18, 9 45.
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—ENMEYETHES  HARRERELEIZHE -

MAMET S A —HeaE LEELEAZEPNTE
(intermediation market) o % A& B # A Google * 7k if 4 7 = /77
Bl E REEREETEBRERTHEAERERSL  THK
R P NBEHREES: EPNATRBEREFNESE - KW ES
BAHHCRETRRBFP N HMABREES  FAREFAET
BMEEHEES  KAE NN EE R AR LS ZES o hm
EETAREHE BT AAAREREESHGR T THESS
A ETEE I BB LA TR EES T AT RTHE
—HEABTRWE  BhER i ARSI TSE  LAEE
EHETHEABRE—EEEFNIRETHE

MNP E 2 B A EE o B % & Google i DoubleClick
FARB TS i o BRI E 45 B - Google R 48 ik B4 2 4
BE - EREBRETE RS ERERES R —2AEY
T % K 49 2 3] % Google.com {5 % & & % 1 B 2 - 3 = 1 1
AdSensefF 2 &2 H N2 B RE A B T2 W 5
ARRE o RBEBEHFECWHRE - AEERE (TH) - #7448
BT W 5 420-30% c R EREIWNELE LT 5E S
20-30% - JEE R B W RS 2 W 5 R A 50-5% ; AR S
Z AT T R 440-60% - AR S EE T NLT b

293 14 at 20, 9 56.

294 Id. at 20-22, 9 57-64.

295 Id. at 22-23, 9 65-73.

296 14 at 26, 193,

297 GooglelS7E I T INUHE - RS RATL TR -

298 405 B AdSenseBES 2 S AT IRAILEIE |- - FIRHE R BRI L A TN A
BB SR 4 -
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S #50-60% I AN R A B N2 5 A 530-60%° o &
i BRE U Z g E - Google 1 (£ 7E A8 7 Jr &5 Wi LR A M fr -
EFBEEZFENTE (AeEREFNEETFNTHEEENY
FWEREFNNE) EEARBNEENM Y - EEBEETSH
> Googlesx £ & Z 3 % # F 14 Yahoo 2 Microsoft » — # 7 Bl 2 &
H#5%z % b % ; B YahoofMicrosoft7| B Google 7 B 4 1 £
REFZREFNTHENETERFRT EFEREFTZREETAN
W 3% > Google . * 3 %7 % ¥ F B A TradeDoubler ( 7 & £15-20% )
#Zanox (& F£15%) >

ZE WP EE & DoubleClick Al R E T AR EFE TR mEHT
FRER T RER BN TR 20 240-50% K 8 % k&%
FTZHE  A0-S0%REHEERAMNMHE - STHEF X T ZH
& - DoubleClick # %t = % X W - L 8 £ Z 5 F & F
aQuantive/Atlos & &5 #135% 2 W - HHBEEH AR ZHE -
DoubleClick ¥ & & 540-50% > 35 - £ B 7 3% % #H F %AReal Media
#0penAdStream & % 5 4 4124%87% > # 539 o

# 7 Google ff i DoubleClick 7 7k F 45 & 2% J& - BN 3 # & & %
#Google# 5 fr 45 W 357 W = h R 5 = ] - ADoubleClick A 7 4% £5 48
EREZRH —HLFRBERETSZEERIRTFT A —FE
H #DoubleClick T % = 7 & 4 IR % % T 0 4 56 A J& T » T Googlef#
HREERGEMEALARESSMRENEB BT (FFHLE
)  BHFERBRTESRABBMT O T HEEERFMMGE o &

299 Case COMP/M.4731—Google/DoubleClick, supra note 291, at 33, q 108.
300 Id. at 34, 9 109.
301
Id. at 34,9 110-111.
302 14 at3s, 9 113-115.
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It o BX U % 2 & 3 € Google fr DoubleClick 7~ K 7] ¢ % 4 ik 2 7E B /ity
WHBENEENR  RE S AEEEEHEES
3.Google#DoubleClick 45 & % Z 3 4t

(EMARZZECHREA ST ETLER - BT HGooglel
DoubleClickz # & KRB Z LBt F - B R ETES -

AL % - Google # DoubleClick 4 & 1 fr 7 & & 41 % & J&
S EEAE EMBEFRABRBERETH 1 ETH - —F
M Googlety fEfl F B H T EMR L » MR L BREZEHEH
KM ELCHETEEZ  BRITRAEARE I HEIN  TTRA
DoubleClick 7 48 % fz £ T 37 15 34T 4 © % — 7 H - DoubleClick
TR RS WA AT MR AR E - X7 % Google
WARE Ltk BTG R - bk — A TSR R AR -
It > & GooglefiDoubleClick > # & % # 1~ e (£% & — 4 Ik [F —4H B
WHEZHEFRT WA REZE_FRALRAMBTHZ R RN
|G TMAMAL - MEE EFRSERE L TIE ZHRBIE - L
HRBEGTHEELE A GRS EFEMBERMAMEE - LFEEE - KU
AL X B A 2 5 & 8 & LB # % € 57 Google S DoubleClick 4%
A Z Ak o
(EMicrosoftfE & Yahoo T THEFR IS 8 S B4 B B & E R H A

Microsoftit = OO /\ 4 i 40 % 48 ¥ 44 F 5| % Yahoo &4 F » W X
NElFE—f "HBREAEYSENSEY I EERY , (Internet
Search and Paid Search Advertising Agreement ) - 4 7| 15 BX 2 3 &
gl B E R R LA E B o KL A - Microsoft il 4% Yahoo /%
N FEMRETFLHRE R - I F 4 ¥ Yahoo 2 49 #5484 F H it

303 1d. at 52-60, 9 192-221.
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# 4 i Microsoft i A B 4 F F = 7 o tb4b - Yahoo 5 # 7t H 4 5% 44
FF % - b M fF J Microsoftiy 48 5 5] 4% o

LB #E 2k

MEELGFEBEY  BKURECEEEFLTFEZNE
T 5 & 4 48 55 R4 (on-line advertising) W3°%° KX B K ¥ -
% Microsoftf£ Yahooz & E R I A A B H S HN & EE - TRV
WAL EEEERB RS RELEFRBERE  TEWEERAN
GREBRN - EREBHUIAGETTHR—EEBNARTE
BE#E e AR AREHERREANERHE®  AXuH R L
BERBHBIRARTETRELY SRS EMETEA(E
BEE WBRZAE—METE EAERESTS  BHHZE
THES AR F I EAEEBMNSBE W TS EHE - %3 Microsoft i
YahootE BX | & Bl 2 77 45 5 % 4 5l B £ H0-5% - 4 A BT T
HiB10% ¥ Googlet) ##B90% % & T Al th + KA AT &b
g2 442 % o B W $ FE i —F 3 A - MicrosoftH Yahoo ty 4 4 7
& KMicrosoft iy L4 - jik #GoogleLLoh vy 77 — (B F] E W R 7 % -
ERHEEEREE BTN S A ITLNE - ¥ BRI K
FEAFSWEHBAA ML T EMREREE  WAREERNE
Firm A Ens - tk BAR P EH L ASEEIRBE R
4% 2| B 4 F| P {# il Microsoft/Yahoo #) #8 % 2| 4 - 48 545 2 8 142
BhEERY R EELR KT REEF 2% MR

304 Case COMP/M.5727—Microsoft/Yahoo, Comm’n Decision, 2010 O.J. (C 5727) 2,
9 4-6.
305 Id. at 5-13, 4 30-87.
Id. at 5-13, 4 30-87.
Id. at 18-21, 9 112-130.
1d. at 26, 9 160-162.

1d. at 26, 9 163.
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—OArHF+=A LR BT ARE T

EREREE BEREER -—O—OFgFhELEL -

2. £ B 5] # 2 Ak

BB e AMEpBAAMEES WA EREATANAE
TERBEEMMTHORIRT BT eHARARYTELE
wEREmEEEEREE" i HBAREATNLETME
T4 F1 > Microsoft#L Yahoo 7 & 1E # 7] K 18 42 FF Microsoft 74 48 |5 48
HUSENEHIRENS MR AREEESI €A
Google g S F Mg 12 o R L3k - £EFAFEHFR=0O—
O LT -

3.Microsoft i Yahoo 4 & & 7 3 #r

RA Bz o B $hE g X B E] vk 30 2 B Lo FF Microsoft £
Yahooz &4 - (FRMEERIWENHB T HEAEEETE - W
Microsoft #1 Yahoo 7 B B S £ B 2 48 B% f& & T 35 19 o5 F E A RAK
YfE—F & AT R BEAGooglez HAE - FETERERKEF K
Ko EEREARGE R EERE ¥ T EGooglez It £ T —(HEE
A R EHF R e

BEASZ e R L RWE N PR E - 2B EHE
FEE_H RV ERITTHARHABEFRMAT RENSA - KA
H14 F 5| LR EGoogle LM 2 At /1 - BMHARZ AR EN —H &
VN ELCELHBERPETHAEFREEWENE  HUETES

21? Id. at 44, 9 257.
Press Release, U.S. Dep’t of Justice, Statement of the Department of Justice

Antitrust Division on its Decision to Close Its Investigation of the Internet Search
and Paid Search Advertising Agreement Between Microsoft Corporation and
Yahoo! Inc. (Feb. 18, 2010), available at http://www.justice.gov/opa/pr/statement-
department-justice-antitrust-division-its-decision-close-its-investigation-internet
(last visited: 2020.04.08).

312 1d

313 1d
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MRS HRTIRAEERNEELE - — S EHBRANE B8 UL

BSHEH AR P A AL EES - B8R E R E 7B KA RA

BT AU RS R ERERA SR T AR BB E LT

Flzs WA RDE - o

®Facebook{3f i Whats AppZE & ELZFA4T
LEAWHAR HEE &2k

Facebook 7+ — O — 4 4F 4T B ff i &n 4 48 #& 4 7% F 2= WhatsApp -
ARELERATFEECER YA E RIS o £ FH
TRHEECEGEHMEANETES SR THAETE MY
ZHHE BEEMBAREE2EATEE Y T 2EM
#% % % B € 3 7T 34 % Facebook S WhatsApp 2 # & & 7 4 3 %
EEE - BANE  LEMARAZECERETRARBRLEE
HEHR EEAMEARE RS G GEE T AN ES
EYIREE Fiil R

2 BB E G2 k%

Facebook 1 WhatsApp ~ 6 i % - Fl # /8 BB H # % & 2 3F
ToBBAHEON LA ERER  EHEFMAREE L BBREL
XA T2 ENER T BASE N EFE RN L
Facebook # WhatsApp =2 4 & % 7 3% % B % & 42 A 48 25 2% I Fr 1 A%

314 Letter from Jessica L. Rich, Dir., Bureau of Consumer Protection, Fed. Trade

Comm’n, to Erin Egan, Chief Privacy Officer, Facebook, Inc. & Anne Hoge, Gen.
Counsel, WhatsApp Inc. (Apr. 10, 2014), available at https://www.ftc.gov/system/
files/documents/public_statements/297701/140410facebookwhatappltr.pdf (last
visited: 2020.04.08).

315 1d

316 Case COMP/M.7217—Facebook/WhatsApp, Comm’n Decision, 2014 O.J. (C 7239)

23-24, 9 129.
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ZENER o Bk HEFBRRARR G —RERRZEE ¥
FHrEuR AR S sz e NEae AR Bk BB
R —EARAE AR - BT R b AR
*,>1® . i, H Facebook $ WhatsApp ] % /\ 7] & sk 5 ] (£ 17 48 5 o &
BARARGZBOEHE el BMAKZERE  HEHAEN
JEF 35 B R GRS SE - KBNS E B HIT @ Facebook
S WhatsApp Tl % /2 5] & B4 16 2 B 8 36 7T [E 4 B 2% J6 T % % 3t o 36
HEFEAEAEAZHE yMEEFERAT 262 o
3% IFRR
EARAREDUBR A6 RAMEHER 2R o i
BEN=—O— M EBHE$Z &0 44 %% vk B ¥ 2 HFacebook - H
B WhatsApp & 6 # £ 5 & 4 5 A 3 2 B P iR 58 DLE T KR AT
BT EWELE ILE o ¥k & - Facebookk R EATETFZEZA
PEERLHEHE AN LW ER - B JE 2 Facebook
WhatsAppz il P F 8 # 17 4 IL B - & f| Facebook 7 % #i7 - & 3%
BEEZRTHAPHEE? - ATIBEHZ N _O—LEHES
3, » Facebook/® —O— W F o] BN H L g R R - B E B &n s 7]
18 T 4o # Facebook $2 WhatsApp 2 i P 3 4T B5 F 2 7 4 I [ 72 3 i
FETRE ARESABATREERNRE Y FALKEHE
¢ Ep A E BT H IR W R A B
T ez FEHH - B 3% & FFacebookif 48 s sl s L E A 2 AT

21; 1d. at 24, 9 132.
319 1d. at 24, 9 133.
1d. at 24, 9 134.

Id. at 25, 9 135.
Id. at 35,9 191.
Id. at 13-15, 9 59-64.
Id. at 19-20,  86-92.

321
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BERLIEERTZH S
4. ¥ Facebook fif i WhatsApp % 7 3T #r

HAXBEBRARZZECZH®  AXKXXRT LR - EHE
Facebook #2 WhatsApp & ji& 7T [F] Z #H [ 77 % ( Facebook /& 1 2% # # 1
WhatsApp (7 8 FREE ) - 17 ¥ A8 % A& R 4 A A B T 70 & 5
HELF o ZHEMEA L B LA - Facebookty i | & ¥ &
{# i Line fF %5 3@ s\ 3 8 - WhatsApp#y £ il 3 #T &€ £ il Twitter {F 254t
B EE o % — & 44 1% - Facebook !y i il 4 % W — (B 38 AR Bk B8 1y 3%
78 WhatsApp - E. [F| Facebook ¥ WhatsAppz Jfl P 7] 4T B F £ & &
IO B - 7 WhatsApp#y B4 A 5 T K B 5| 2 MR H 4 A - Bl H 4
Facebook iy £ il % 7~ B (f Fl B+ 2K - W HBFHF E R E
PE OBEERMIBEFLE -

HABRARZT e 2Bk AXEAKTRER  EBASZER
FUFH A ERARERRE R L RN 2 Bk A E
K- ERARR ERAE o RRNERBE  EHERENEELFEE
HEAMRKERAY eRECARS AN TE EFEEHRELM
BB EATIRENE  WEEEANMEARS T EREFEMF
B A EN AR ERRREXERERIIEAEERTFEW
HEEEIFEF -

@HBEAZHT - ABIBHBRSEZES A ERBEFHR

ERIREREE T - AR LB S ¥ BA I A E -
HEHEANBERGE AL TR EOREM R - ANARE
RerBWNEE  MESHAETHRFFRE -

HEFA-ZHEEewH HARANZCRLEEZNE TR

324 1d. at 22-24, 9 97-108.
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o RERPIRBEAT Z AR HBETLALEELTH AR
BB AR EFHERE S LA S TIERME W
BRT T ERAFESEAE oL EHE o AT H Google i
Facebook & ¥ 4 A B 845 S2 77 3 (5 4 B 0 A Sl MBI o B A
M ETHEREAT ARG ERARIRF EFATEHR
HB SR IERE— P -
AXBEHRAANTFRAZECHFRBERE R T ABH AT 4
b ARBHEMEFEFEBAKTEANRELLEL c BAY
AL BRERKTES  BHEEAIHEANGAR —HEY
BREMBASTEAT R ZEESTEIED GRES T E 44
MBS EAER « ERTAORBETS L2 BRI AEHL
BEEEERRAZBRTEAGATZE TN F LR
@2 FREAEE BRI SRR AR E AT E A
ERSAAEALAE  TALRAR T THRKELERA - HHR
FEELEEES oA HARYEED  RTAATHEFE
6 & AL B A - ol B T AR 0 T A AR TR B 4 2
N TEFELEHMEY BT ERKNEH OEH o %L
W AWH - BT A WEEEEH e o
FHRANGEECE T BN — A TS EEREH &

325 Victor J. Tremblay & Carol Horton Tremblay, Horizontal, Vertical, and Conglomerate

Mergers, in NEW PERSPECTIVES ON INDUSTRIAL ORGANIZATION 521, 521-22 (Victor J.
Tremblay & Carol Horton Tremblay eds., 2012).
C. Paul Rogers, The Limited Case for an Efficiency Defense in Horizontal Mergers,
58 TuL. L. REV. 503, 503 (1983-1984).

321 Alan A. Fisher, Frederick I. Johnson & Robert H. Lande, Price Effects of Horizontal

Mergers, 77 CALIF. L. REV. 777, 792 (1989).
328 1d

329 1d
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b
|
)
it
&

FHE—FNAGB—FZNFAZHERER LB 2 FH L
ETEHEHS  RAUKR—ERBFHALRS PN ETHA
tEAFEBRA—ANOERBERE T ﬁ%ﬁm&ﬁj
( market-foreclosure theory ) 331, 21 AEHARAGCTERIZIEZNAE
ﬁi%ﬁ%%ﬁ?%%%%’%ﬁﬁiﬁmﬁm K
HTAE T SREHRANY AN AEEL AL EEE RS
FEMER STHHEERTESE W xbﬁwozm%m
RETMRAE LSRR ERSN  REOAHS EEFRY - I
E%ﬁﬂ AINOER UG ELERREYE ﬁﬁﬁA$ﬁ$
AERBALAGN SR LARA R IR eWEERAED -
Bk - 2EEENERS T AEE R AL ﬁ%ﬁ%ﬁ
Al ; (Horizontal Merger Guidelines ) 335 BN ERNEEHASE S N
BEHHKAZS T RABRINT  RALLBOEHRHBI 2

e 3%

330 Martin K. Perry, Chapter 4 Vertical Integration: Determinants and Effects, in

HANDBOOK OF INDUSTRIAL ORGANIZATION 183, 183 (Richard Schmalensee &
Robert Willig eds.,1989).
331 e.g., Ford Motor Co. v. United States, 286 F. Supp. 407 (E.D. Mich. 1968) and
Brown Shoe Co. v. United States, 370 U.S. 294 (1962).
332 Michael A. Salinger, Vertical Mergers and Market Foreclosure, 103 Q. J. ECON.
345, 345 (1988).
333 Christodoulos Stefanadis, Selective Contracts, Foreclosure, and the Chicago
School View, 41 J.L. ECON. 429, 429 (1998).
334 Michael H. Riordan, Anticompetitive Vertical Integration by a Dominant Firm, 88
AM. ECON. REV. 1232, 1232 (1998).
O K 24 ) {5 35 I 0 5 B T 50 50 % L Y 19924 T A R 4K
1997H4EET » Btk —RIEFTHR20104F » SRS Sl L2010AE e A Ry % -
6 U.S. Dep’t of Justice & the Federal Trade Commission (2010), 2010 Horizontal

Merger Guidelines, available at https://www.ftc.gov/sites/default/files/attachments/
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AMENBERHLERRUE  HRELZG R ERZA
5 ¥ 15 Google ff B DoubleClick £ + Microsoft %5 & Yahoo £ 17 48 [ 44
H ¥ F BT R % - fnFacebook ff i WhatsApp % & 8 5 % 15 3F
ToAFSLERAEECY o HF R WA TS0 EE
BABEEABTAEHBNESAZRARFZEE - #FalitE
BhFzWHEEAN—E " FERBETH , (market for attention) -
WEEETERF—THENAETEEL R HTHERIRTF N
g3 W EHNE S EZHBERTE Y - R AN B W 5 2
R BERREEEFEZTHEARUAREGEA B SR LRAR
(THBT ZREZTEEATHEE M)  RUERZXENT
B2 B E

AXRE REAAFRZZR &K RMEERT T RBHEAE
el BERATR Z2EFIIGE2HREER T REBREE
Pl TARARIAFZZIAE  BREANEEEELEREFH
WMAZE HF S EBRERBRAABERIENMM TS LRI
THl (ZREs T skaE ) ¥ ] #1Google # DoubleClick
ZRAREEER BB ELEETE ZHRBIEI)  BEEEL A
BRBEHIFHTFAEBRETHZHZTRE . "HEAE, IR
T GAE AR A B R O S A 2 R A Y
fl 41 Google i DoubleClick % & L mE 2 T = &M Em - L&

merger-review/100819hmg.pdf (last visited: 2020.11.18).
! Charles A. Miller, Big Data and the Non-Horizontal Merger Guidelines, 107
CALIF. L. REV. 309, 309-14 (2019).
338 Haucap, supra note 33, at 207.
339
1d.
30 s L [mEE114 > 556 -
g, @14, 556

33
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ERGCABREEXEAMEALXIHAESE - AT ER_H % -
Google i f# DoubleClick % 'L } Facebook # f# WhatsApp £ & & 7] LA
B LFRREEE o

ot - HHAREI NG BEBREETHESEADNZES B
TEREARBIEN)  ERZEZEARYTHEARBERSET S S
WS e —FW HBRUFINAINEALFRAREIERSL - T
GHREBBEFEHNRMECEELE  RITRAEEYF R
S MR R FERBERE TGN EATH - n—F W HERFE
FEEWHBEFETH BREBEHEEX 2 EAZHFRTRESE
WA S R b —F A LR B R BR o Bk A
HEFNA BB ERE TS LR ERP TR EEE_F IR —
METHEZRFRT AT REFE—F R L RAMB TS 5F
FEY G B M AL - TR B Ak S 3 A TR
HZMRBEeMEL et emMB KM MEE - T RN
o MEARBEAFNZES  —F o TR EREZE TR
RIEFE TR KA A RERFWER KA —F @A
REMERARC KT L REE AN A B EEEE—
o FERRASBZRAENERMLAYES R 8 mERE
#HE T EHE A (re-identification ) (78 B AL AR T A
A HER LG E X EHGARANEA) Z AR e
HEEEAEGHZEE - WBETI BRI EREEEZRIE  HF
BEERRRT RN ARG TRTAEZATAE - HERAHE
ZRABERBECE TR EZ HEEEATR A EHIMER B
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Big Data and Competition Law:
Focusing on Restraints of
Competition
Huang-Chih Sung

Abstract

The sound development of digital economy relies on the free and
fair competition of big data in the industries. In view of the increasingly
serious problems of restricting competition arising from the collection
and use of big data in the data-driven market, researches on the issues
of competition law derived from big data are necessary and urgent. This
article aims to discuss the topic of restraints of competition in big data,
including whether big data can promote or inhibit competition, whether
they may form a barrier to market entry, whether they may have market
power and dominant position, whether the collection and use of big data
may constitute an abuse of dominant position or concerted action, and
whether the merger of big data companies may have anti-competitive
effects. The results of the study suggest that big data contain both the
effects of promoting and constraining competition, and may form

barriers to market entry in the collection, storage, and use of data. The
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data giants may have market power and monopolistic position in the
relevant markets, and there have indeed been instances of abuse of
monopolistic position. If two or more companies with huge amounts of
data jointly decide on the means of collection, use, or transaction mode
of big data through contracts or agreements, which in turn affect the
competition order in the relevant market, it may indeed constitute a
concerted action and thus have an anti-competitive effect. However, if
their agreements have only few impacts on the market competition
order, or even beneficial to the overall economic or public interest—
such as standardizing data formats or improving the efficiency of
machine learning—they may have the opportunity to meet the
allowance requirements of the Fair Trade Act. When the market share
after the merger of two companies exceeds the legal constraint, there
may be a risk of restricting competition due to the decline in
competition. The United States and the European Union approved three
mergers and acquisitions on the grounds that they would not restrict
competition. This article disagrees those decisions and finds that the
participation and counterbalancing of the competitors and the risk of re-
identification of personal data should be further considered. In theory,
this article puts forward the theoretical framework of big data in the
issues of restraints of competition. In practice, it can be an important
reference for the Fair Trade Commission and the courts in case

adjudications.

Keywords: Big Data, Data-driven Economy, Competition Law, Restraints of
Competition
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