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70 T R O b FF-[LF s BT ﬂé&l?“%g‘ﬂ’gﬁﬂE'U:‘é'ﬁ’;jjj (B > ELRL & 7 2R H]

TG "AJ AN A INEAE AR SRR | ST s TR S ol SN N A AR
197 PR ;‘}né%%y‘e : lﬁi@“ﬂfﬂ ~ B I'Efﬁjﬁﬁ (R o

PR S 3 & @F'U@%UPEW f"i?f"g?}}iﬁ’[‘éflfﬂﬁ% WS e MR TR
SR o G R ESEEEI Y T PR, | (alterity ) HE& 0 5 ?ij%,‘lgfjﬁl% o Ty
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AT JE 27 A SR WL A S ik B AR T - T A T JE
kA ALK R R BB RERENKRE -  ATEDINRE
TRETFHRLNERBETE  MEOMET BN BELGEHLE
ERGVEAEF  HUEEHAEER > DA EZEAES
MPrERMA THAETHEFHME

B - EEUR B AT R R TR SRR R o IR T LR R 1
MG TREEADRELASIRANERMNE it 22 BY
ZEOERBEE  BRFEHRIA - AR EAER - B REE S
N BWADHEBHEFRETN - A TEINESRNEZ  KMAKRT
FENAETRZLEHNEA  DREABEABIN S KER
BEENBEB IWETHER BHBRL O HWMAMER - &
AREEREEAB T EHHNAL L EEE  RALFALEBHEY
FRELGRALE LU ALREITH SR FREGENITH o

HAADBEEWEARR - FEELWHE T R ZEF R T LK
RE FEZWNRAFHBRAEEEHETHBENTE - ZFNH
RUENELBEEGOFEACTH R EBLEHE - ROXAW
BriE L AREEEH PR ERLAMA  FRHEAEE T BT
kg EME % (utopian legal subjectivity ) By F & o " K46 %
EEHEN BERBEESOF AN EREEN AR (law-abiding

M P BRI E Py S ot % f ﬁﬁ* EL I kL ﬁ%ﬁ » TRy
E"fyj"ﬁtﬁ—f[?ﬁ' =2 ElfJEJ 5% o T-J['Emmanuel Levinas’i’l"r?I » fﬁ[fyﬂ MISE e
SRRSO T RS I R RS - LevinasP i 15
U I Sk B 1 AN R N R o b HE SN HETRE R
é’?%ﬂjﬁé‘ ;= o Steven Bindeman, Levinas: The Face of Otherness and the Ethics of
Therapy. Paper presented at Annual Conference of the American Psychological As-
sociation (2001). 3=&UfL » E. Levinas " £5{%4 | REE i%{?ﬁﬁ% ) ?"T;ﬁﬁmé"a
B> 5331 5 FI71 0 2007 9% o F,‘J%)F?‘Emmanuel Levinasﬁ%é? * %%ﬁﬁ’[‘%
EUF%]‘FEP% » #H DOUZINAS, supra note 62, at 343-70.
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citizen) - ¥4 % B EEN AR (law-influencing citizen) - &
—EEA e ERR Eay IR B E Rk TR AL 7 AR wy E AR
Bt PEE—F  RIXAEEATHRBNAR  RASE
BARTFEHFERAMBTENLY - fkh - RMLAERI K EHK
MEHLBE  FEHRHFWALL U EFTERMEBILTELH
AL B R ATH R 7 o

h#E &/
— ~ ERA R

WrE a2 mE ANFEMAE RS - 2EELteZMTRER
#TRE ) ALE o TR REE AN E e S UL IRE - At
EABEEY  FHAEABEABGYEES - CEIL - ewRE
EEARBRETEINEENL e R EL R -

Boaventura de Sousa Santos[F] BA TG /£ = H B RIEE - W 5
FREM S LERE  FETURAS —EHRBE R R SZHTEEN
B e BTtz X (BF - EE) BRENSS K
A ERE T E PRI SCLEBUERE A W3R - FER
HxmEe " e M ) (social regulation) T A &A%, (social
emancipation ) Z B 8y5&k /7 o AR IR A B AZ QB A AL g AL AE 1A
HREt el RREAEENESE]  RALSKFHNEEL

c Boaventura de Sousa Santos, Three Metaphors for a New Conception of Law: The

Frontier, the Baroque and the South, 29(4) LAW & SoC’Y REvV. 569, 572-73 (1995).
IPrg PRy T %’7 & Efai o ST B O R Y
o T PURLP IR VRO T R 2 R 2 B B
B PE AT - RBAI B B  RCE  ——E f E
R EUBALAL RS 0 FI143-164 0 20105 55
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BoOMHAEER A e TE ZR 87 e - HfLA4emK
WTBH o AT METREEZWER  BEEVREZFEY B
WEEEREHAEL  EARMEENTREE  BENEEER
WaRHAE  MARTHERH S - RE - 2ERAE—EEREHHR
AR ERTEACE BEEE  WH-REAANER - HH
BT ABE T T

WEREENBRBE  RFTUEMAEREREH LW LR
HH o WEELEEMWEERR L L eF RS EF AN
TARET , (AN WEREAFAERNEE) - fl o BARE
REHBEETEEY BEGEIGEFETEET  BARHE

74
BOAVENTURA DE SOUSA SANTOS, TOWARD A NEW LEGAL COMMON SENSE: LAW,

GLOBALIZATION, AND EMANCIPATION 21-25 (2d ed. 2002).
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F10F|3F! » http://www.lihpao.com/?action-viewnews-itemid- 122499 o i PR [T
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BiodeBHAEENAEE—I TRERE ) &F TRETE, W
HZT JUFREEMBD (AR —HUEBRRERE
B B REAN TBURESE ) FARR > ERMEEN T &
B AT R R BRI TIEE N o

R TEEWERE BAKE Tk, HTAE W
AR WA eEYEE S R HERBUTES - 22t
BHFAMARYARBARAL SR AAMEE Witw > REZEBN A
BRHATHZAE - RELER  EREGARMEN I EMZHIE
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Hy 35 o

FEREWMEEURR O ER AR HEENRA S8 AEE
R | P2 1Y £ SRR SRR o SRR EY BRI o 38R DA A% [ AL A 0
a0 DARRA OB EERY R AMeEERAEEE R
FOMER L AAEE s —EEB PR e Z R AR DU
RERKR ARARTRER BHEIRUAHBEIZNETHG
OAMEBRHERRTAFR > BHEWEN"TEERST ) iR
REMBBARTMHBXEEIRZEEMERAEER > FEREDRH
EAERART RS AHNREAZRLEFHERE S OF
EARMAMN  AFELH BEHEAZFEREZRZT  #HE
ZHEEMNE T RL RN A EREFEN BT RIS KT
EWBEXEREWEN > RAHEZEWTE

BT EEH B REAOREERHWEERE - &
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BRI A O BCE A AR R H SRt Y DU A 2 Bk — {E
A AR - REREFE  BEB T -HEHRENZHEA  H
FETHARE —HRAMAERER > M ARENYHE R HEE
TEBEAH - AOREREALEZERMETH TEWENRE
BrRAAFameRE (AERHAZET QWA LIRERZE MW
) - AORABNMF R ARTERSE " EF
"WEH R TERE ) BREENEN > B EAN T EBILAT
BAVEA > EHBE - ADREFHABTFNEXE  BETH
EARRETF L HEFXNHARAEX G ZHNTE - £
EMBHEHE BT HBLZRT WS SHRETERAERERR
BT > A BRZEEENERERER AP -

s AHE IEEPE (legitimacy) BREEHRAIAIEYE

THEARZENEHN RMPETTLAR TAHE, WEARER
Fimﬁﬂw REEZERN  EAMEETHRTHREIR NS
T?E’Jﬁ i

M [~ pu ey ﬁJFE g M@p}%ﬁ?[fb e lﬁ’lqﬁf[lipﬁ'jﬁi SRR
AL o R {F = “ﬁi P B S WA = [ EE ARG
&0 TR RT - B (R RE o 5 ?ﬁﬁﬁgﬁﬁ$$ﬁ#
LSRR S E'fl TEFIR T IS T PR s ARl
ﬁ§f3§4%¥iif‘§?§¢ﬁﬁfﬁ“ﬁ@ﬂj?“ °ﬁk?ﬁ o TN PG R w*%ﬁ%ylj
ﬁ:&ﬁ@%@ﬁa ﬁfﬁﬁﬁﬁ$ IWWFﬁﬁ’“ﬁ R )Y B
~ A PR I B o KRS B A
D B LI ) BT R gL
Spo3 s ST 1 = R e T ahi'?%ﬁfﬁe#ﬁ‘ }[u, F
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BEECA T B F A R S AR AL §&$‘ﬁﬁfif R BT A
Ti‘f 5@%& o niget) E'Y’ M AIFYRSTs o Amy H. L. Shee, Impact of Global-
isation on Family Law and Human Rights in Taiwan, 2 TAIWAN UNIVERSITY L.
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Yo WABMGEET S - ROTLETRE - AN ES
BT FEELHELTRBERNAR  BEREEWERRLE
BRAEAERERZW®EZ A0S SRMARELE  EFHH
WMUHEWERE  EROAENFEHREREANSBERE
BB  RMTUEE M AN ETET  EFEMRE
BfaFE 1 o Santos TR MABEHERZ FE - NEBA T BE
2% BRI REEA— Bl TE—EXRR A ERE RS
TR RAEEEHER S Lo PHL  ADRERH AL N R
FoHRFEWET R BB R - 3 Hmp &l E
o EMAUEASEF N TRER THREREZWEE 446
BH A o RERME S REENECAM I FENE B
HPEEY  MATENRATR o

R AMME AR AR EEZ TEEN, Wik - T8
REEETHERETRNAIAN (EBREARERENIIEA
+) R o FEILE - RO EREEENEHE LT  He#A
TESE T EEsENE  PHaE  TMEAEMEEERLLRE
HEWANBEZER Bl ABWBRELASELEHANS
T ERE TS W OHE ARME  HRHESE
BERT AL EeHANEESTUREGHRENMEE - KA AHE

REV. 23, 23-69 (2007).

82 SANTOS, supra note 74, at 104-06

83 rﬁﬁ%gﬂﬁjﬁmﬂﬁﬁgﬁﬁvﬁﬁﬁww%ﬁpy@,aﬁwgw
EEE IR CPE) pUBEGES o W E AR FRL- W TR = TEnE v
A o PRI [N LY B T R R RS A G T S
ﬁ?»%*ﬁﬁ@ﬁ?ﬁ%ﬂﬁp@ﬁ@@@og@%gmﬁwﬁgﬁ@,
%ﬁ%%ﬁﬁﬁi@%ﬁuﬁﬁ@§WFﬁv@ﬂ&ﬁﬁ?@%@ﬁﬁ%?
o ﬁﬂﬁ’ﬁiﬁ9Eﬁﬁﬁﬂlﬁﬂ%ﬁﬂgﬁﬁgﬂﬁﬁﬁﬂ° 2R R Eﬂ§§12°
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ANHFR L o S Rt LEBRE - AR NHE L
REGEEBEGAB LR >

B #HMEAEREBEEARAIRAERNS N ERH A
EoOAHERUMAZHENEREEENE TN c RIMEAER
£ Ea2RE BERXEEBTESF T XMEEENR, (inter-
legality) By &R HBEDY - ERAKRIREWABET L - RAE
HRERRERNE  HERRERMEARS - MEARE —HEH
FIEWBEME - i B AR E B EARMKEAEZ
R BBAeTREMGES B0 BEEEFZTHLEeHR - ER
TEHEERARLH TR ZEEE  TRUBHARL &Rl
i~ 7RG R E A A Y o

itk BAVGA R AR R R A b oL SEAR BR A A B
Brel ge s B ~ AR > LE AR ERWIESR - AT &
RWMEAMETEME ABRITFEEFERIBRMR "BEE, B "#HE
HWBERER  FARKEANSE FREARGE  UBEAD
B v TR FE e R o RO Ak A IR R E A B o HE R
Haw ek L2 FSantos T th oy " HAL XN B I K £ &
( oppositional postmodernism ) o 8hm b mE Ay R T o v AL 4E D)
THMEER  O==Z T H (unthinking ) B 5 % % Ho o fn ik &

4 Santosﬁgﬂ By o A E’J/Effiﬁfrﬁ (=R ey ?‘ﬁ P I‘SLI%E[' ( boundary-setting ) =28 @
ZE’FP!: (path breaking ) [ 1 £l SANTOS, supra note 74, at 358-62.

T ﬁ‘, ¥ 75 Santos T :F‘; FIARL g o T 2% fﬁ' A HikRL
fﬁ » FIORE S BIF NN ERE Eiflff’rp?z BT ﬁ?ﬁt i
% P ?f% - HPrTE| B R IR o AT ﬁ'J}H/ F 25 Fre2pl AR sl l‘??ﬁ@fﬂ%ﬁﬁﬂl
TOBISF VR > bl T PR R AR T O P B ’JJT?F??’?"I‘E? Y5Y
oo W= [Fil 3k B A (= 1 ] 20 2R R 28 [l = 3 Rl 2 A I’ﬁ H]
ZE[H[fY o SANTOS, supra note 74, at 473.
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6 SANTOS, supra note 74, at 14-24.

—83—



2 Ek kS %— =5

HERFETAANER  BERTRLEGHAEZLE TR EE
TEREHAMINEGHR  OBKAFERHE I T W LHN
I B BERE FRERBRREME  ERMER
P A% - @R A R £ & A (subaltern cosmopolitan legal-
ity) T RARERER B2 RADEEELE LA TERS
z#k BEFHBEREEZE GREREBEREEHRBERZZ  HHg
EHER T SEE

FENBRMET TR T 2% - R HN - REalE— %
FEFUEELAEENER (space) o /MG AW R ERES
—EAEEEBH TR NESRD - LEE (AN E &
fmo R ELEEESENZHES > TRt A RE T XA E &
(BTN EARAETRALGTFERM) Hoamede (ABAHLTE
F)  THeFENER (WREXFZHER) H LRRBER
MEMEE (EFERGHRHEABNES) - RMIFEFEAE
BENEeae  BEAERD B L B m e S o TR AR
FHEHNEEES o
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Law’s Oppressive Effect and
Creative Capacity:
Human Rights and the

Subject Formation of
Human Trafficking Victims

Hsiao-Tan Wang

Abstract

Under pressure from the international community, Taiwan has
started undertaking intervention against the deprivations suffered by
laborers from foreign countries in the past few years. Government au-
thorities have played a major role in passing relevant laws and estab-
lishing a preventive mechanism that combines the police, prosecutors,
social services, the labor administration and immigration control. Even
though these efforts have had a significant impact in improving foreign
workers’ social and working conditions in Taiwan, the reality is far
more complicated. Since the laws addressing human trafficking focus
on the punishment of perpetrators, the laborers being trafficked are thus
identified as “victims” and forced to stay in Taiwan to testify in crimi-

nal procedures. They are alienated as “others” who need to be helped
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and placed in appropriate facilities in our society.

Is the most crucial function of law the oppressive effect or the
creative potential to society? Based on my extensive field investiga-
tions, I intend to answer the question in this essay by illuminating the
connections between “legality” and “legitimacy” in Taiwan’s legal cul-
ture. We tend to emphasize the importance of “abiding by the law” and
avoiding any violation of “legality”, but at the same time we ignore the
fact that laws can have an inherently oppressive effect. In practice, the
facts involved in a legal case are often recorded vaguely and judged
partially. The law enforcement also lacks refined operational imagina-
tion. Complicated ethical issues are often neglected in the strict abid-
ance by the rules set by authorities and bureaucratic professionals. The
“legitimacy” of law is therefore the ultimate concern in the process, ex-
cluding human interactions and conversations in applying legal statutes
in real life situations. When the various situations of the victims and the
complex moral conflicts involved are overlooked, law enforcement of-
ten results in social exclusion rather than in upholding human dignity.
The creative potential of law is undermined and the oppressive effect is
strengthened.

I am convinced that in order to minimize the oppressive side of the
law and to inspire creative legal solutions, we have to reconstruct the
subjectivity of the people involved in the legal process. The triple cate-
gorization of “perpetrator”, “victim” and ‘“savior” raises risks in ad-
vancing human rights since it prevents us from seeing the real-life con-
ditions faced by individuals and taking effective measures. Human
rights can only be improved when we begin to take the initiative and

emphasize the subjectivity of people (especially the ‘“victims”) in
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constructing a “lawful” social reality. Only by upholding “legitimacy”
in law enforcement and shaping constructive responses to solve peo-
ple’s predicaments can we expect to enforce the creative potential of

law in this aspect.
Keywords: Human Trafficking, Human Rights, Placement, Victim, Law’s

Function, Subject Formation, Legality, Legitimacy, Sociology of
Law, Legal Anthropology
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