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HAATEREMOENR > HoEKX (wxlE) DERSE
MERZFFERRRTMEASL  FRFEATRET R NER > R
REMBRHLAS B HSERENE - T8 RERRTEAANE—
FEREGFHHEANETREREEAE - FE > BAATE B8
AR BRFAEARERESEFORE - 5% > &KMEHR FE
EEMERFFHERARRFEASL  BRAZHBZALNESR - b
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B Hl

FER - ALE E (artificial intelligence, Al ) & 7 B 2 A 351y
L FEHAEBRNERAEN TR WA EREEATEENHE - $
Tl ATBREWBMALE—ALLERCEALSE RN
F T RAAH AEENEL ARG E N RS - 4 X
BEERLTEBE RASTHENESR - HERMERE  #145
ATZHETHEZRAAMC AN mkdng  E&L T RZER - W
HE M BT HE BEHR BERER  BERDEAEER S
AN E S b EHARMCEME ATSERINEE
%4} (big data) K% 2 ¥ (machine learning ) - 7 #E 77 5+ ¥ 45
FHE NN EYEATHEY - wFEAEEF TRRERGE S - T
HEWRREDWES SR FRNKREK  EZEHAENEDN
BREE BEAMBMEL R RER  HHCERTUEHNATIEEN
FHEER HEAFETUAISZERZE ARTME AL (Risk
Assessment System ) - HERFHFWEE R ELME 8 RE L2 H
RAEMELER  FREHARNZRE (WETERKZEN  BK
et HE - BEBEEGRGES) - FEZT » EHWFEESHE
Pk E e A BB~ AE - HBEMESBELE T AT e RN EEH R
RoEBEEFEZTON  THERNARNOLE o
E— B B m AT EAE T EHERFFEANALSY

John McCarthy et al., A Proposal for the Dartmouth Summer Research Project on

Artificial Intelligence (Aug. 31, 1955), 27(4) Al MAGAZINE 12, 12-14 (2006).

FTW” NOORIRER AR R T R SO W R S TR
A FF TEITJ &lﬂgg"i » FI122-123 5 2018F 11 %] o

SR$F S R | RO TV - TR MBI - T SO

s R T FO ) #1340 2018

FL1E] o

-120-



—— — g fi UES R L SR N s U

BRraREwy Bt ARsL > BRI AT RE AR 0y By R 57 i
A RERB T T ERFTYL Ml EFHANIHRATEN - F
HoNREERAEEARNIER - W HRL T A sk o B
REE  HMEAERFPRTHAERGTE - RERAEWH L3
BReg o AR RE VAR R R R B EARAE YRR o B ERNERE
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UATEZFBRENERFEAL TR FARANTE BT
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"HERWTA ) RBRBNEEREAMA  TH - BAATE
B —mesatmEsnmEds  AHEX HERERHEAR
AT B SR A e A B AT
M AEN  ATEE w4 7 #EEZ% (machine learning )
35 & ¥k (speech recognition) ~ H R3E 5 & (natural language
processing ) K [& 1% 3 (image recognition ) & # {7 o L - MR
SEMAEER  REEWERT  BARPAAE  LoH LM
BB FRERRTE - AR EMEE BRI LE S - FTU
MAESETUEEERN  REBRHZKENER  EEEXZLEY
EERMAE HIEE# N kRE > FlnERERERZET RS - B
FREREABRAMENEHRTE - A ENHER RO ES
EMEORAE  TUAHCEER TERE m%ﬂiﬁfﬁké’]iﬁﬁ
JEREAMBENEEEY  EFAFETERNBZRT TN LIEF
o FHEZT  EHMHEARFEAZE  BEEE ﬁ']?fiffiu
CREFSMBB R ERTERNSRNAS - HehElE - $urRHft

4 REAS T A zﬁl?—ﬂ AUREr ] LR gjﬁﬁ K f'ﬁtz Fr122: 50 9
FIgE S R LHlﬂfl[n YW @%ﬁ%"‘véif?‘ (SR = I VI Ee
ﬁfﬁiﬁi%ﬁ*s FI153 > 20185 117] -

5

Ryan Calo, Artificial Intelligence Policy: A Primer and Roadmap, 51 U.C. DAVIS
L. REV. 399, 404 (2017).

Cary Coglianese & David Lehr, Transparency and Algorithmic Governance, 71
ADMIN. L. REV. 1, 6 (2019).

See AlphaZero Al Beats Champion Chess Program After Teaching Itself in Four
Hours, The Guardian (Dec. 7, 2017), available at https://www.theguardian.com/
technology/2017/dec/07/alphazero-google-deepmind-ai-beats-champion-program-
teaching-itself-to-play-four-hours (last visited: 2019.11.29); Dan Garisto, Google
Al Beats Top Human Players at Strategy Game StarCraft 11, Nature (Oct. 30, 2019),
available at https://www.nature.com/articles/d41586-019-03298-6 (last visited:
2019.11.29).
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W%Eoiﬁ’%iéa’m%ﬂ&ﬁﬁmﬁﬁ’i%t%%ﬂ%
BEREEMENI T EEAT  RATFEMEHBENEE
W B BRI o B AR MEE%W~mAmﬁﬁ%@ﬁ%’%ﬁ
W E R R B4 DUR B v sk
%mz Bk E  ERAERRAGEE B (R) HAEERL
BB EREMTNELRNNARRE SRS EHE
ﬂ&#’%%ﬁ? M, (polygraph) H AT ey A - L& H i %

ERNMHTHENARERE  BEATRSEN S EHH A
<w%\m@\wﬁﬁﬁﬁ£>’Emﬁﬁ%ﬁ%%ﬁoﬁﬁﬁ
FEFREYN  SBWERENE MWMﬁ%aﬁﬁ R IR
WAEME TR WERTRUAFEHEREET > FAMNGRLE T
B HETERALE TREERABANEARWAE 28
EHRB M - FIEF BB R ERGEARE A ERR

8 See KEN ALDER, THE LIE DETECTORS: THE HISTORY OF AN AMERICAN OBSESSION
108 (2007).

o See Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).

10

See, e.g., United States v. Scheffer, 523 U.S. 303, 307 (1998); United States v.
Alexander, 526 F.2d 161, 170 (8th Cir. 1975). ﬁ;ﬁ#?ﬁﬂﬁi s B R J‘J‘ifﬁﬁ
p%lﬁ lﬂéwu%&“‘"ﬁ E';Hw TP 463 F174-79 2 20205 7F] 5 FfC
YEU%%AF B M W ]FJ C2BE ﬁj 149
§I31 36 2006F 10 5] 5 = =, ;I%FJ%&?EU?& Vj"’?%}{" E'#E‘E%‘ﬁ
135E‘FJ » FI137-145 > 2006F 8% 5 iwaﬁ&’%lﬂ B %FJQJ%E°
ﬁlﬁf 728 > 388 > F195-105 » 20055 12F] -

E Wlk‘
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W SE o Bl ZBEWEM KBRS FTELS Y ERTHAHEA - FA
RUEGEMEEFEH  EXHHR - FAMEBRE (WwiHE) Wik
TﬁF TER SR FI B BB W BT - A F DURISR & Ak - 89

HIRAMBEARTHE -

BT RIFRZA AL ERBERERE  WEeEARFLE
% 4nef & K5 4l & ( breathalyzer, or breath blood tester ) © 348
B BEEESRREELTHWEE (HF REETZH
MR ZTETESBARE) ~ AANRMKHEA - # 8 — @ AETE
o BEARALEUERABHAAR T FESFIR (EELK  BW
RF—TRMNTFERERCES) ETDARNERTE B
ALK 5 R E LK RAE  TEOH R AEOR
R PREERE GRS - FRAERRA T EHTHEIAFEEA
ELHEENRE  ZEETURATEMATBENSHET - BT
TEOBWMEERIS  EHWEFL BETERUNEREARKEH
187 09 7 RARH B — AR TR -

5% 3 P R A A R R R AR E R AT AT S
BEN—ERANET  EHERUHEAARERZEESET - C
RpETHRBCENAE HEERBMOARBETRAIEE
CRAEMERN & NHEAMNZAET  CRHABENALY

11
See, e.g., Douglas C. Maloney, Lies, Damn Lies, and Polygraphs: The Problematic

Role of Polygraphs in Postconviction Sex Offender Treatment (PCSOT), 84 TEMP.
L. REv. 903, 907-08 (2012). Also J.B. v. New Jersey Parole Bd. 131 A.3d 413
(2016).

12 See Andrea Roth, The Uneasy Case for Marijuana as Chemical Impairment Under
a Science-Based Jurisprudence of Dangerousness, 103 CAL. L. REv. 841, 850
(2015).

Joseph Dorlaque, New Machines Get Drunks off the Road, POPULAR SCI. MONTHLY
165, 166 (1955).

13
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W HERNEE R RS RRA B AT i APk Ak

Ay i

=~ ALEER R IER

ATHEZEWER BIEOEAEXRFTEESPEAS > hH
WA RAREERF o —O—LF - # S KE W E 4 Joshua
Browder# & 7 DoNotPay Hf K # # A - ¥ LA 29 [ 4 (8 B B oy A &2
%o EH—RHR EERAFRAUSFEREENEN - 24
DoNotPay i ff % B 4% K B| 7 fiL 25 /A 5] 6 A B8 22 R &k B /0N R R
A IBMAIRF A LA TS % T34 (Watson) #7757
Al#£HfRoss'® o Ross B #£ it + 48 47 i Baker & Hostetler % %% i & £ 1{F
"R L T AEHMESMH o BTN KER A L — AW A
BB 4% - RosstE BUbh 48 2 P93k BT DLAR B AR RA 09 7 AL R G A ) e B
o ML EREMREHHEITRLATRER T EER
BT (E /N B R T o

TREMEN ALEEOHBERABR TR EMIFNA
B FYVRER-_O—tH H#HEARKEFHTAILZE (AI
judge, or robot judge) - A VLRI FN % NALTEIT (K163
EW _FTHNELTT) WEH - EFEZALAHFREIAAEH
FEEAG  ATRERGERIAE - EEATIRE - 7T LLE—Ak i
FERBLER - FYVREWEERE  FHALLEWEN HEE

14
15
16

DoNotPay, available at https://donotpay.com (last visited: 2021.01.21).

Ross, available at https://www.rossintelligence.com/ (last visited: 2020.05.04).
Anthony Sills, Ross and Watson Tackle the Law, available at https://www.ibm.
com/blogs/watson/2016/01/ross-and-watson-tackle-the-law/ (last visited: 2020.05.
04).
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BETEEANRA EE  BEEERERABFERENEEE"
BAEESETERERAAEY HEDRERATHEE—H
m%%waﬁwmﬂ&ﬁ%%ﬁml%oﬁ%lmamﬁ%ﬁm

DB RGN EH T ERELEE  RELAERERNERN S

7 Eric Niiler, Can Al Be a Fair Judge in Court? Estonia Thinks So, Wired (Mar. 25,

18

2019), available at https://www.wired.com/story/can-ai-be-fair-judge-court-estonia-
thinks-so/ (last visited: 2019.09.16).

E.g., State v. Loomis, 371 Wis.2d 235 (2016). % 3 3§ & ¥ e M » Hydi 5o
B vp— S HIARER (drive-by shooting) %' {F}1 - ‘“’li%"ﬁ {{ - 4@_?} s
iﬂ%ﬁ R A R T W B i

R EPEE R R R AR W% AEFEE = R
lﬂiﬁ [1#§ ¥ (read in) '?24 % Hf fi ) Ay KRR JPH%« e Fivi]i LSS Hy
BT I E 9T (Loomis, 371 Wis.2d at 244.) - B F,I?:gtkla » XSk [
( circuit court) F B &~ ( probation officer ) [ErY T BHTE gﬁg‘ ¥ = Fi o
( presentence investigation report, PSI) - H |1 &y }‘F’ 1 COMPASFINFL ue— IF‘,%%\'
(Loomis 371 Wis.2d at 244-45.) - COMPAS)L— Z [liNorthpointe ** ﬂj’f’?f&g{‘

U [ rgﬂ* |F‘,_ﬁq f uﬂjgtka;{n bp[F’it gml?‘* ﬂjt’ﬁééf“%ﬂﬂ[;lﬁgigep |
%i%lﬂ ﬂl ?fm lfFjﬁ FRL LR Y F Y B R VRN

e FFIE‘MF,@A (74 ﬂ (Loomis, 371 Wis.2d at 245- 46 ) COMPASﬁJS@&F
ARet Bl Ay R o (RIS RTP R A R R R
ﬂ”‘%ﬂ%fﬁ?ﬁﬁﬁk?ﬁw%?b%?UFWMW4~$%°
COMPASJiU# = ,ﬁwuap% B T ) TR ff s N A o
i_7 H o3 JIJ;h i (Loomls 371 Wis. 2d at 246 ) o TR EIFHA L AR
%di%cﬂ%iﬁﬁiﬁ oK) COMPASHY 7] * %1 » i) B s o fie e s v
COMPAS%F W P (Loomis, 371 Wis 2d at 246-47.) F’iz’f,j*’f%}%‘&ijﬁ
T Ao e > 2 9RE Bk T B Ejf%r??‘t 37 e Ha* IFLI lﬁ'lllp?i ’ ;j_;@i’f;fgfl'iiﬁ H
F ORI > PR 0 (DB ELF{\L*PEFJ%}"@ %J;LF = ({4 COMPASFY
Pﬁﬁ:®@ﬁ%§ﬂ@WFWEW:HB@F%&EWﬁ T i
| B EL (Loomis, 371 Wis.2d at 248, 251-52.) ’F‘LF Ef % ’?’313’}[[15@@]
BRI SR R B R ﬁﬁ«wﬁfaﬁ’ﬁﬁ

e 2 > T F‘Lﬁrﬂlﬁl B gg[gﬂpjﬂjyﬁi VB PR T e B A FIi0 2]
COMPAS.V KI5t i 2 ff 3 = K5 OF O 8 PR T O R g £ 2]
H{ﬁgalﬁgﬁw i di{ﬂjiﬁﬁ‘ flro 'E’ Ei rﬁ Bﬁjlﬁ[iﬁ Lf%%lﬁf’ggu@gl”bﬂ 50
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CHHEEEEERFERRE c DALY BETARTHE 2
ﬁ%ﬁi%%
%%%%m’ﬂWﬂ@%%%’ﬂmﬁﬁ%%ﬂ’ﬁﬁﬁ%ﬁ
WS RA - W RERDS B SHTREERE"
TR ERFHE SR - BePEREREA  HERTHRA
WMERER  EEFEEEF Y BRETRERGEGANT  BE
EHEBH  URETETHENEFY  HEEMHANAFTLNT
A B0 o
MARBERWARTE RS FERNABAERGTER
A BERAE BN EE RN RS BB o BRI H
FAEREUNRRGFELEFNTEREmEZELE K2 =K%
% (three strike law ) By B> o FEF 3 H BUR ZRELWH

il 1/['@‘[‘@?[?, fusd N T Re o *‘“WF&f 5“"? PO RS e h R
7 R R e RGP ”"?J P SR L ?[‘?EE([H'HHEJEI% » R
ﬁ T#E ] (Loomis, 371 Wis.2d at 253-56.)

John Logan Koepke & David G. Robinson, Danger Ahead: Risk Assessment and
the Future of Bail Reform, 93 WASH. L. REv. 1725, 1729 (2018).

ik 5’:}7%[( ) L[’f?w[ ~ R IF-“&F ~ BRSSP ™ > https://www.moj.gov.tw/dl-
25932-555a3b36¢13340972958221950f1595a.html > f& & B FAF! © 2020F 5E[6 !
(i *[Jﬁrlﬁ%@*:ﬁ,ﬁij EPURl@EL B pURE D - ) 5 *mﬁ X ?Z[
??F:ﬂﬁ%fj (2005F 15]7F1) » https://www.moj.gov.tw/dl-26449-d7a5e410a9df406
d8d75b076cfa%acc4 . html > & s BFETET 0 2020F SE[4FD (F YRR LLH BB
NI

19

20

21
BERNARD E. HARCOURT, AGAINST PREDICTION: PROFILING, POLICING, AND PUNISHING

IN AN ACTUARIAL AGE 91 (2007).
E.g., Jessica M. Eaglin, The Drug Court Paradigm, 53 AM. CRIM. L. REV. 595,
601, 615-16 (2016).

22
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o R TREMZBITHIRHRETRE > BN G-+ X
FoAHEMR—pgz— BRA=Z 42— BHEREFEHHN
FEEEE R e o (BT7THREIH) &8 "RaBAMNILFU LR
MR 2z 20 A BB ZEMZHBTZE  —HLH
THME®  BFEUNBERLEAMAELFL ERHERZ R
# ooy (FHFE2HEF2R) a2 l— EW@W%@%% FAE
BRAREEE BB BR T EAS BN AL E bk
B E—ERELREREETEZRAGNEH  FEFILER
MR s A & B By IR S LR TR R — B

A BRI HEY AR THERELEREATIR R
EATEMR T a8 ok o MR > Bl X - A AWNEL T &
PHFIET > ZRUETRME - ERRA B AHERENE
Rt BHENTERAAEBEARATHER > BBEE
LH JYHEATHE  AEHZANBRLAR™ - LEEMNE
( American Bar Association, ABA ) ¥ &% > RHEF A
oo e R R &SR fE T B (risk assessment tools ) 2 o gy 3 g

2 HIERIE TR o e SRRt F ik I~ P SRS,

G S PSR A I ) BRSO A S T A
(Bhivad = 53 V2 JEBRY g T i["ﬁ‘[f, DT LSRR 2 IR
F%@Wﬁﬁ%iﬁuﬂmﬁfm¢v#lFW%’%EW%%FWW%H

Sl GG R o RIS T FRER s VR RS
R V%‘-“;’TJ@E X “F& [EE KFAS‘L HEyz ?ﬁ%vﬁ* ooy (VR [EH

B

See Joshua A. Kroll et al., Accountable Algorithms, 165 U. PA. L. REV. 633, 638

(2017).

American Bar Association, Criminal Justice Section, State Policy Implementation

24

25

Project 18, available at http://www.americanbar.org/content/dam/aba/administrative/

criminal justice/spip_handouts.authcheckdam.pdf (last visited: 2019.09.19).
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& 1 8 (rehabilitation ) - R ZH i T Hh—RHEEAXRNA
£o Z#f ABAZREENARFEAKGER  EEREHEA
MIETEY - BTIBREERERREALERS o
ETRAMBERWHENERF T - HEESEER W AR
RS AT RS c B AR AL E Z B AW - B R
MERREMMER  FETRWNE  HEREZHE LY
BREA HLaZHHEeRs (HEhEx) WERTEM o
B - n AT SR R B3 P 83t i Violent Risk Appraisal
Guide (VRAG)E & ULI2{E 4 8 - Al B2 ABRGTaERS - Wi
A 4> % Multi-Health Systems f7 B % 89 LSI-R - & 7 & | B J0 & fg
bt ET LB A R B R R R ATEID A A A
BREETE—HuIEERAEERABERF+Y B2 %%

26
27

1d. at 19.
S TR LT (7 0 T P R B T )
B AR R TR RREL A RS SICIE R H - See, eg,
Andrew Guthrie Ferguson, Big Data and Predictive Reasonable Suspicion, 163 U.
PA. L. REV. 327, 341-48 (2015). ﬁ%ﬁf?ﬁﬂ/ WP T RO T D R
ﬁ%'l%i%’flﬂj% o See also Sandra G. Mayson, Dangerous Defendants, 127 YALE
IJ.@Q5W47QM&.ﬁﬁ?ﬂﬁ@ﬁﬁﬁﬁﬁﬁfﬁ?$ﬁﬁ%ﬁﬁ%ﬂ?E
o

28 Melissa Hamilton, Back to the Future: The Influence of Criminal History on Risk
Assessments, 20 BERKELEY J. CRIM. L. 75, 93 (2015).
Michael Tonry, Legal and Ethical Issues in the Prediction of Recidivism, 26 FED.
SENT’G REP. 167, 172 (2014).
Pamela M. Casey et al., National Center for State Courts (NCSC), Using Offender

29

30
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Mt s EENEFTERNEENTE - AUBEEE - A EHE
BIWTHREEE AR R TEAME R BMGEHE - 51
BERA - UATS BATHEE W R A S o DL %% B E
FEEHEREATE HEZRALTEEMW (ﬁﬂ/ﬂl?‘“ ERTAH
ABHEHSE)  REHRENES  BRAEHE? - B KEE
Bk MTELEAERTHEREARERGENY > THEF
FEATWEEMNS - ATl XBEFLZMNBCTEINT ARTME &
Mo REEEELSWER > IR E B IEw K % HE w2 R k€
4n g% Hf B = ) ( Wisconsin ) ”‘”,ﬁ%}l] ( Kentucky ) % ﬁk?ﬁk}]]
(Ohio) **+ % Ji| (Pennsylvania) >° - 5 #| Z 49 M| ( Arizona ) >°

Risk and Needs Assessment Information at Sentencing: Guidance for Courts from a
National Working Group 1 (2011), available at https://www.ncsc.org/~/media/
Microsites/Files/CSI/RNA%20Guide%20Final.ashx (last visited: 2019.09.19). See
also John Monahan & Jennifer L. Skeem, Risk Assessment in Criminal Sentencing,
12 ANN. REV. CLINICAL PSYCHOL. 489, 493-94 (2016).
3 See, e.g., National Center for State Courts (NCSC), Conference of Chief Justices
and Conference of State Court Administrators, Resolution 7: In Support of the
Guiding Principles on Using Risk and Needs Assessment Information in the
Sentencing Process (2011), available at https://www.ncsc.org/~/media/Microsites/
Files/CSI/Resolution-7.ashx  (last visited: 2019.09.19); John Monahan, A4
Jurisprudence of Risk Assessment: Forecasting Harm Among Prisoners, Predators,
and Patients, 92 VA. L. REv. 391, 405-06 (2006). Also Sonja B. Starr, Evidence-
Based Sentencing and the Scientific Rationalization of Discrimination, 66 STAN. L.
REV. 803, 805 (2014).
32 See Algorithms in the Criminal Justice System, Elec. Privacy Info. Ctr., available

at https://epic.org/algorithmic-transparency/crim-justice/ (last visited: 2019.12.03).
l]ﬁﬁ‘i@& HHFs > B=20195 9 FI 1R 1 » S B 5aA I 40{fal /1] > iy 7517

FI f F”T fi K{“P& R rﬁﬁ»fa IF‘,* A

Ky.Rev.Stat. Ann. § 532.007(3)(a) (2016).

Ohio Rev.Code Ann. § 5120.114(A)(1)-(3) (2015-16).

33
34
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B35 5 M (Oklahoma ) °"4 % o

Mk AR EAS  BARSBHEEAAL LRSS - 3
#1457 41 4 thNorthpointe By B % 8 COMPAS®® - 1L & Multi-Health
Systems #§LSI-R™ o Ry b ¥t R EH BT % - i+ R
TN (Viginia) REMY c BAHH L HALTRABFEE -
i & K8 R K ZF FT sk 5T 1y Violent Risk Appraisal Guide
(VRAG)* » DL R # £ A1 42 K2 8% % ¥ %+ & ( University of
Cincinnati Corrections Institute ) B % 7 @ Z & N A& 3 & 4
( Ohio Risk Assessment System, ORAS ) 3,

35 42 PA. Cons.Stat. § 2154.7(a) (2016).

36 Ariz. Code of Judicial Admin. § 6-201.01(J)(3) (2016).

37 Okla. Stat. tit. 22, § 988.18(B) (2016).

38 See Monahan & Skeem, supra note 30, at 499.

39 Northpointe, Inc., Practitioner’s Guide to COMPAS Core (2015), available at

http://www.northpointeinc.com/downloads/compas/Practitioners-Guide-COMPAS-
Core-_031915.pdf (last visited: 2019.12.20).

40 Pamela M. Casey et al., Nat’l Ctr. for State Courts, Offender Risk & Needs
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wM‘E'fﬂ FORL » dok i T BRI B BT a %’M'ifﬂﬁﬁ R [ﬁﬁbﬂ
FRE FvE R %H I HEY S Tfe REEE A T L
?“ﬂ"é%jiiﬁ AU FRE D - Bl 1105 R P 469§FF¢JH&KEF1

~145-



30 EKRFEFH % — <A

B BT A R R S A A o A E R B
BWRHMAERATANBELE  SHERELTRNEE - AE(R
WRIRFEHERE - SEEEETHRAGBA - FAENEE
meHRAWEEY
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WERE  HERARTEANRE - ERHRNER  bHEHA
B AESRY o T W ETR - BBk o DU B fE AR £ R R i =
HoMER T EEEERFMERY  HHE—EFE - RAEE
M & B R - COMPASH 5l A N\ AP fh =08 -
HEF LW - FRRETHET  EFHEARKE 2272
BHA BREEBRALE  HEABHEEHANME - HR
He e Bl N B R ST A AR P AT LUK R M An R AR - BT UM B Y
EEEATHERWENA S TR FFUTRREY R28
FrJR A1 o Loomis % £ M & IRtk - EAIBEAEERESE  HA
REEREEHEREFEAALE BT RRIHES - ¥R &R
Wb B EREE UNEEHEEES - 540 BRARY
BEMN Bk H BT A LR fE A R E F T ERE ¥
BEEF  ERTUERLNE E—EEEREEE  2ERTER
W— R EETRGEE BN FAEEETEE ST HEH -

95
96
97
98

Loomis, 371 Wis.2d at 267.

Id. at 267-68.

Id. at 268.

Id. at 269. ffi (= FifvhRL - ’F‘i’f, R T B E 1| R ﬁﬁﬁzﬁfﬁ[w;ﬁ‘:’??ﬁfﬂ
O EE T SRR o o

Id. at 270. =19t > ¥k [%’“J}FH'I ’ Fg"ﬁ T BNEERE o RV BT
(EELEIFIOP Tk o V8 o 3 A RO R R [ S R s
G ;’Ejﬁ'ﬁa%‘i . ‘F?ﬂfﬁq Al &% (history of supervision) ~ 7% iii'é‘?J“JﬁHﬂEI;%ﬁLF'EﬂEIUEﬁ
3’3% , ,[\}BFEII'F‘,#%%EU%’%%J%“ o See id. at 271.
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E%;R101 o

% 4% {# Jfl Burgess % 3 fp ## Burgess i K & £ A AL E & 1 £
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WREEHEIET M Burgessik - MMEMMABERT  EET
LAREFHHEE LR AME SLEENY R EEH N
B H BT - T2 S0 B 0 B0 o A o

OfEZE BB RIEIG KA
BAARREXAEZRETHERNEAREFRES TUHE - 4

100 James L. Johnson et al., The Construction and Validation of the Federal Post
Conviction Risk Assessment, 75-SEP FED. PROBATION 16, 17 (2011).
E.g., Pa. Comm’n on Sentencing, Risk/Needs Assessment Project: Interim Report
4: Development of Risk Assessment Scale 8 (2012), available at http://pcs.la.psu.
edu/publications-and-research/research-and-evaluation-reports/risk-assessment/
phase-i-reports/interim-report-4-development-of-risk-assessment-scale/view (last
visited: 2020.01.14).
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AR AR ERTERLT - i HEZHMMN (Indiana) "% o
WA BT E HATEE RS RS - WCOMPAS'® o 34 Al &
MADEBHEENER  DHHLCERIEERE T B EEHEI)
B & A Bk 2 E A ¥ AEATHE RS - wLaura and John Arnold %t 4 & Ff i
BMAL ™ MR EBRWEA L HETRNEHRBIE NN T
* o BRI ERTRREH TR o

HEMAR BT EALGLUEEMNRATLHN T2
FORATER  DTERANEEESNE AEEN T - TS
BHEARANEE 08 WwEBRREHHHALERHER
ME%S T XEEFWEEEATR  EHEARREETRABRA
GA O RAAMBE T AGE AR ERY BT AL T RS
HARUELTCTHAENLBHGEY  PEL AL HESH
?ﬁ °

B HRABERAIHTTEAREREN T AR L L EH
NAGWER e TRANIREZNBE - UBRAR - T
BHAERTIHEN ZELHALWEY  BHAFTRRLES

102 .
0 Eaglin, supra note 64, at 85.

COMPAS Risk & Need Assessment System: Selected Questions Posed by Inquiring
Agencies, supra note 65, available at http://www.northpointeinc.com/files/downloads/
FAQ_Document.pdf (last visited: 2020.02.06). HEJRCOMPAS | #f.{ EF F%EILJE&
fi O AL TR T T G T AP I AL ) 2 R
104 i’ee Lauryn P. Gouldin, Defining Flight Risk, 85 U. CHI. L. REV. 677, 718 (2018).

05 See id.
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BHNERALEE - $= ARTIGETLELTEENESLELF
AN TABBEEERARENRRE T EhEs
RALHEN GG ERH  BLEWRRME o T8 - RT3
A E—ERBAGNEE - FFOLHEAT R R R o 48 8 R
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TEE kT  EREBHGEEREBRLN TGRS S -
0B B B AR ST

BB AR EE SR DT RS bW REA
MEEREREERNE FmERR  AAHHEEH LB EE
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106 See Pa. Comm’n on Sentencing, Risk/Needs Assessment Project: Interim Report 8:

Communicating Risk at Sentencing 4 (2014), available at http://pcs.la.psu.edu/
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AT AR W fe e » TAMW KRB AWEEHE - U REEL
TR EX MR EE - BT RN H e B E R0
R EF L THEHE U kZ  ETRNER FFeR
WA XM T EME - AW > WEEATFRRBFALERZRET
XA E AN ERFEER  EMATRYENEAZ BB TS EXH
EEOV-E X €y CaP S Sk S

e BRFEARNELBZRENESR  EUEHE
X KERRET > AR ASEAT R o R REA - AT - AR
HAMAZE (2)  AHEZRARBEHFOEREAEREIBKE
BAXEEVEINARTENER  EERLTFEEFNAT AW

PIEFEM (accuracy ) HIBE

EIRetfh A RERIER  RESHFHEERTEMLNE
ToAPmRELTHERL  AARARFEERELAR  H
MBI TRBEILFEZA > BEREAR > EREZWME  SHEAEE
B HEZWARRZA  HEEE > TRLKH - f£E—F 3w A
BRePfh R AL Hy EAEME N FEA > H LB AWM fh B R EAE dn s

publications-and-research/research-and-evaluation-reports/risk-assessment/phase-i-
reports/interim-report-8-communicating-risk-at-sentencing/view [hereinafter INTERIM
REPORT 8]. (last visited: 2020.02.07).
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Eaglin, supra note 64, at 91.

-151-



36 HEKRIFEFH % — <A

B LR H A RRTR AT WAL - s RETREH AT
RRETMAREZREFESR R EAKREE  REREATH
WAT A AR o EELERT - Bt A 40 FTE & 00 (b 12 b oy 4
% T e s

BT ERA RN ERET NS RS RAHNERF LHR®
TERE WEME BELASTRETN c —EHESBETEL
A RMEERMHET S o 23 EswmHERF
MHEEBHNFERTNRE PRSI FhEHEEELA
TeYMEE  ERHWHETF  BUERNELBERLA—0F
- TEBEEREN LR ERRELNE Be T ETER—F
THERE—,  WREEARE  NETETEN—T  TUHERE

Mo nE—EAERE FTHAKNERETER (&
‘>vm¢ﬁ ZR e RRRLER LR A EE T HERFMR
Wk & o

Wb BRI A R TR, WERR YRR
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g% °

EEBWERL  RRIEARNEER G EERE TEHES
B2 o fELoomisE H - HERE T —r MR HE - A

09 Christopher Slobogin, Dangerousness and Expertise Redux, 56 EMORY L.J. 275,
291 (2006).
10 = jemg s, FIRFEEY (F) 145 20205 35] 5 5H ¢
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#—2F 1R U T AE B AR R IE AT o

" Loomis, 371 Wis.2d at 262.
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R EWNER > TR HEE (RELTTH) ol A4
BATSET SR EHMEL R EAMEEGHRE"" - Eatik
B RBRRKLSENANRTFH OB TR - REBFET L - 224
MBRNE (ARG ERE (METELE) B HATEST—
Bo TR XMHFRR  HATHEEAESSEERTAL -
Bl ot TAEREK - HATTHREEARES  WART - HATH
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12 Ashley Deeks, The Judicial Demand for Explainable Artificial Intelligence, 119
CoLuMm. L. REv. 1829, 1832 (2019).
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FEAG WHETE AL RGEERE - ERTHEHREE
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WER o

OftRe 2T A2 RS 3R

NRER - BRRIEAAGERERAE - AHALNERE
EAN ERAKIT® (£3%) IELATEEEL L EARKE
S E A BN E AR E D TUTRREH T AALT
HATR Ikt T RE A, B o B R AA T IET
KB FTHAEWEIREENEES  FAWMASERTEAT RN
B SRR el .

B ERARAGEEERNEE S5 AMERH S
RETAHBE VRALKETEERAE - BRH A REERE 43
FHEREE BEFTENE  SILRWEAERBEANT  HA
W RPARMEERETAE  UREETEGEE o £45k
RoEHAMER MBS SRR T TRLEAEE S
MY BRI TR AR o R A R A R
M B R SR S R T e R A PR ST DR B
M HABEPLEEAEEEREE  EXATEREE T

13 Danielle Keats Citron, Technological Due Process, 85 WASH. U. L. REvV. 1249,
1254 (2008).

114 See Omer Tene & Jules Polonetsky, Judged by the Tin Man: Individual Rights in
the Age of Big Data, 11 J. TELECOMM. & HIGH TECH. L. 351, 358 (2013).
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B e e S Ll R e HAL i
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ﬁ%%dﬁtw%ﬁ@” BN wﬁ(iﬁ)%mﬂiwﬂw’ 1 iR
CPTRER R PRI R AT e PSP * 7,' o
(explainable AI, xAIL) [IP=a » < fiRiiErn & f[iif? gy oA T"*f[
’FIJIEE qu’F’U]J (AI Technology R&D guidelines) f[i > "EJ%, rF{‘ FJ%’:?%J[ZEJ
(explainability ) fUfITH [f[ﬁ? L T' f[’F—EEEFﬁ'TF,EJ[ (20197 9F%]
45) > https://www.most.gov. tw/most/attachments/53491881-eb0d-443f—9169-
1f434£7d33c7 - i PETED £ 2019F 125]2F1 ] -
Finale Doshi-Velez & Been Kim, Towards a Rigorous Science of Interpretable
Machine Learning 1, 3 (2017), available at https://arxiv.org/pdf/1702.08608.pdf
(last visited: 2020.06.08).
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Loomis €ty — [P B E LM A B AN A - Eid —EE 4
. WXk COMPASH 4 B2 BRI AT HAEHRSE (PSI) t—H
A o AR AT B R T DL R AR A COMPAS B IE 3 & - FiF

"7 Jason Tashea, Courts Are Using Al to Sentence Criminals. That Must Stop Now,
Wire (Apr. 17, 2017), available at https://www.wired.com/2017/04/courts-using-ai-
sentence-criminals-must-stop-now/ (last visited: 2019.09.16).

18 Deeks, supra note 112, at 1845-46. See, e.g., Robin A. Smith, Opening the Lid on
Criminal Sentencing Software, Duke Today (July 19, 2017), available at
https://today.duke.edu/2017/07/opening-lid-criminal-sentencing-software (last visited:
2019.12.02).

T s I e I ST R DR R R B
FIFRPIIAE > 2 e o 7~ BT B PRSI
RPN ED VBRI E T G O (7 8 e B [
i pUR= (=520 CRL Y ) 7 o s~ L B i Eﬁ’l‘ﬁ'%ﬁ*ﬂ FIIE & 7
S e U e PR I ORI - R R EOSER L - 0
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FEH o T S ke Al o Féﬁ? (s A HE SR RL T “F*-f,’;‘/&i o =
S T R G O BRI SR AL H IR ¢ 7]
FIIJ B il_F] F/\,‘fj SR > TSR - See, e.g., Dana A. Remus, The Uncertain
Promise of Predictive Coding, 99 lowa L. REV. 1691, 1705 (2014).
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120 Loomis, 371 Wis.2d at 257-59.

121 14, at 258.

122 1d. at 258-59 (citing Gardner v. California, 430 U.S. 349, 362 (1977)).

123
Id. at 259.

"% 1. at 260-61. FLEE i BTGB - U O 5 RLE P R
(BT TN B SRR R S S PPy R R R
FFEE T BRIk (1d. at 257-58)
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Public Safety Accessment 2

BYMABETNE R - b EE L WRERERL S
PG AE  FHTURERHRARTIERGNEH R ES o
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125 Brief for the United States as Amicus Curiae at 18, Loomis v. Wisconsin, 137 S.

Ct. 2290 (2017) (No. 16-6387), 2017 WL 2333897.
Creating a Fairer Pretrial System, Arnold Ventures (Dec. 1, 2017), available at
https://www.arnoldventures.org/stories/creatinga-fairer-pretrial-system (last visited:
2019.12.04); Public Safety Assessment: Risk Factors and Formula, Pub. Safety
Assessment, available at https://www.psapretrial.org/about/factors [https://perma.
cc/W3P3-4UJN] (last visited: 2019.12.04).

U See Brian Sites, Rise of the Machines: Machine-Generated Data and the
Confrontation Clause, 16 COLUM. ScI. & TECH. L. REv. 36, 42 (2014).

8 See David Alan Sklansky, Hearsay’s Last Hurrah, 2009 Sup. CT. REv. 1, 71 (2009).

129 See Edward K. Cheng & G. Alexander, Beyond the Witness Bringing a Process

12

12
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Perspective to Modern Evidence Law, 97 TEX. L. REV. 1077, 1107-08 (2019).

130 See, e.g., Erin Murphy, The Mismatch Between Twenty-First-Century Forensic
Evidence and Our Antiquated Criminal Justice System, 87 S. CAL. L. REV. 633,
661 (2014).

See, e.g., People v. Goldsmith, 326 P.3d 239, 249-50 (Cal. 2014); State v. Melsky,
2013 WL 1776037, at ¥4 (N.J. Super. Ct. App. Div. Apr. 26, 2013).

132 See Andrea Roth, Trial by Machine, 104 GEo. L.J. 1245, 1301 (2016).
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133 Ohio Rev. Code Ann. § 5120.114 (West Supp. 2017).

134 See, e.g., Pa. Comm’n on Sentencing, Proposed Sentence Risk Assessment
Instrument for 204 Pa. Code Chapter 305; Responses to Public Comments; Request
for Proposals (Published in Pennsylvania Bulletin), available at http://www.paco
deandbulletin.gov/Display/pabull?file=/secure/pabulletin/data/vol48/48-35/1342.html
(last visited: 2020.04.28).

135 See Michael Mattioli, Disclosing Big Data, 99 MINN. L. REV. 535, 573 (2014).

-162—-



——— = NBZR S A IGEANE R Y 47

G BT L SBAFKBEERARTIEAANARE AR LS
%ﬂm B LA U SR 36 R S b A B oR, - 25 0k (B o B A
BES G RESR AR AL ThREZmHL o

ARG AGNE AR EF PMEE S BEAR TR EREE
B BASBWAKBEEF LT EARARWAMERE  LUgH
By (W) FBREZES 24 A EBREG4 R KL E
fF ELRARTEARHHELHEREH TR wE sk - B
AEHLERMBEN  TEF R ELERE  ERBFERE
R ARG ARG HFEANARLAENERE — S0 E
o Tl TUHEANE ¥AIEERZARITERABRLA
SEH HEGUATYERAHARKE RS ERTRES
HETHES AT EABELHEEE . A NERT
ERAAEER ARG ES  HELTUBTEF IR EERN Y
X BELHERYL AERBERBERETABETLEARYL
Ao dsh T HEEHRAE 2R BB T LT
o RRGFH R LAER RSB EE NS o Tl - T

3 See id at 549. EMSEHI A S S e
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See e.g., State v. Loomis, 881 N.W.2d 749, 761 (Wis. 2016).
See Nicholas Diakopoulos, We Need to Know the Algorithms the Government Uses
to Make Important Decisions About Us, Conversation (May 24, 2016, 10:48 AM),
available at https://theconversation.com/we-need-to-know-the-algorithms-the-

13

government-uses-to-make-important-decisions-about-us-57869 (last visited: 2020.
04.27).
o See, e.g., Loomis, 881 N.W.2d at 761.

140 Wexler, supra note 49, at 1349-50.

41 See, e.g., David S. Levine, Secrecy and Unaccountability: Trade Secrets in Our
Public Infrastructure, 59 FLA. L. REV. 135, 140 (2007); Eaglin, supra note 64, at

114.
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142 Eaglin, supra note 64, at 106.
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143 See Andrew Guthrie Ferguson, Policing Predictive Policing, 94 WASH. U. L. REv.
1109, 1169 (2017). See also Tal Z. Zarsky, Transparent Predictions, 2013 U. ILL.
L. REvV. 1503, 1533 (2013).
4 See Ferguson, id. at 1168-71.
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45 See Richard Mulgan, “Accountability”: An Ever-Expanding Concept?, 78 PUB.
ADMIN. 555, 555-56 (2000); Kimberly N. Brown, “We the People,” Constitutional
Accountability, and Outsourcing Government, 88 IND. L.J. 1347, 1350 (2013);
Joanna Bird, Regulating the Regulators: Accountability of Australian Regulators,
35 MEeLB. U. L. REv. 739, 741 (2011).

146 See Bird, id. at 741.

47 Ferguson, supra note 143, at 1169.

148 Barry Friedman & Maria Ponomarenko, Democratic Policing, 90 N.Y.U. L. REv.

1827, 1836 (2015).
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149 Christopher Slobogin, The Civilization of the Criminal Law, 58 VAND. L. REV. 121,
167 (2005).
Eaglin, supra note 64, at 109.
! See, e.g., Loomis, 881 N.W.2d at 774 (Abrahamson, J., concurring).
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152 Ferguson, supra note 143, at 1167-69. See also Erik Luna, Transparent Policing,
85 Iowa L. REV. 1107, 1168 (2000).

153 Loomis, 371 Wis.2d at 264.

154 1d. at 276-77. See also Cecelia Klingele, The Promises and Perils of Evidence—
Based Corrections, 91 NOTRE DAME L. REV. 537, 576 (2015). {FLoomisZ § » &,
R N m AR EHE - RN TEERREF T » KEERSCEZHE %
BIARY S ED > M E (F I COMPASEF Y IR > Fr DLEL P s 17 HY BRI AR Fe 3602
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195 See generally Starr, supra note 31, at 803.
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Roth, supra note 132, at 1276.

160 Id. at 1275. See U.S. Sent’g Comm’n, Annual Report—Year in Review (1996).
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161 Zarsky, supra note 143, at 1553; Ferguson, supra note 143, at 1167.

162 Citron, supra note 113, at 1305; Ferguson, supra note 143, at 1167.

163 Ferguson, supra note 143, at 1167.

164 Andrew Guthrie Ferguson, Predictive Policing and Reasonable Suspicion, 62
EMORY L.J. 259, 324 (2012).

165 Ferguson, supra note 143, at 1167-69. See also Luna, supra note 152, at 1168.

166 Loomis, 371 Wis.2d at 276-77.
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169 Id. at 265-66.

170 Id. at 265.

h Id. at 275.

172 See, e.g., Aya Gruber, A Distributive Theory of Criminal Law, 52 WM. & MARY L.
REV. 1, 4 (2010); Casey et al., supra note 30, at 1.
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3 Michael Tonry, Purposes and Functions of Sentencing, 34 CRIME & JUsT. 1, 10

(2006).

174 ARTHUR W. CAMPBELL, LAW OF SENTENCING § 2:3 (2019).

175 See Gruber, supra note 172, at 4. See also Pamela M. Casey et al., Nat’l Ctr. for
State Courts, Using Offender Risk and Needs Assessment Information at
Sentencing: Guidance for Courts from a National Working Group 8-10 (2011),
available at http://www.ncsc.org/~/media/Microsites/Files/CSI/RNA%20Guide%20
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176 See Raja Parasuraman & Dietrich H. Manzey, Complacency and Bias in Human Use
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7 Roth, supra note 132, at 1279,
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Al Risk Assessment in
Criminal Justice

Rong-Geng Li’
Abstract

Due to the increasing maturity of artificial intelligence (Al),
several countries (e.g., the United States) have applied such technology
to construct risk assessment system as a way to predict certain people’s
risk of committing crimes and decide whether they should be detained
or released. After thorough analysis, however, it is clear that the
construction of risk assessment is not as just or objective as people
might think. People’s subjective decisions and value judgment exist in
every stage of the construction of system. In addition, due to the nature
of Al, the decision-making processes of the risk assessment system is
often unclear, meaning that the system lacks transparency. Therefore,
we suggest that such risk assessment system must comply with the
transparency requirement, and the use of system should be in line with
the accountability requirement to ensure the system meets the set goal,
the accuracy of the of its outcome, and people’s rights. Furthermore, the
outcome of the risk assessment system should not be the determinative
factor of the decisions in criminal procedure, and whether the function

of the system is consistent with the purpose of the process should be
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verified. Finally, there should be effective mechanism to avoid

automation complacency.

Keywords: Artificial Intelligence, Risk, Risk Assessment System,
Transparency, Accountability, Automation Complacency
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