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AXFHHEANEIBRTHEL E FHEEALLAEZEHR - M
K THBEERA ) FAMEL—E RN TRAR - AXFifEz T H
VR Al ) & AT « —ERE AN B R RAEE R E
452 52 5% T e S LA A3 AT R 2 R R B B AT - BB R RIAN S DA
CREEEAFER Fo bl - HEMIRZF S E RIS LIERME o 8 B %
( voluntariness ) £ & & T H B Z aw i £ & — 8 1 7 s 6k 19 7T
%0 THERE ANEFROEE AN OEEZ— o KA
FHERBL FHEBzZAFIRIHZAUEEZIELLENR
% REAM—EEBNER  TE—HIBERRKEZBRESTR
BUEsb— AR MEHEME UG LTS8
THES (BRe &G HFEF)  HRBETHEN "R EEER
2, ( “institutional infrastructure” ) - FEAZFZFHEWEHE
BEBLE—FRHRWITANR . BN REFHEEY TRE
B R AEREEA DB FRER

TE B A 3% X ( European Court of Human Rights ) #]#| 3 %
Pl FHEEBEIEEAEREEATHE HEMNGER L - Fr
EMEETHNEAERAR I EFREEST B LAB G EZRLA

2 B 5 % Daniel Conkle 3% 45 H + 25 B 78 2 B (4056 1 06 o 19 SR S I K
(Religion Clauses) - Z/D{RENTEZEL(EE  HPE—FEEAENS "RE%A
FEME | (“Religious Voluntarism”) o DANIEL O. CONKLE, CONSTITUTIONAL LAW:
THE RELIGION CLAUSES 38 (2003).

2 Michael A. Helfand, Religious Institutionalism, Implied Consent, and the Value of
Voluntarism, 88 S. CAL. L. REV. 539, 541 (2015).

3 Id. at 564.
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#Fernandez Martinez v. Spain®— % » 7T~ £ 3 3 [ 3 4F 2k 52 20 8]
BEHFEAMERZREZEWNH R  AELHERZF R THR A
AHA LR Z TEBEERA L, BER BN AREREREFER
REOREZREIBCHNZHEAETOLHAENEET > AEZ
BEREEREAZTPHBAREN "EAALEEXEER EH
HRE o

AXZEBIEEMHE=Z - 4% /4 Fernandez Martinez v. Spain
—EHARZANE o k- HWE T HEERA 2k R REA
R# otk > WY "TEEBRA . 29 EFBBRFHZIK
BE o FREHEEEELIRTEENHEMEERER -

ALz &HwT » LT % &8 K2 & ¥ Fernandez Martinez v.
Spain— X Z N4 - EFMRKTFAANAEZLEBET  KEEZH
o DRBENCHERIHEANREEMERBENTRERLE - &
FLRET - AU MR B R ESZE EaER R - &
E—REF EFBEEREBEERNM TR BN =ZEEZNE
B Al FEZHUBRETREETRENEIAH LA
FR > FHEE T AN BT E R E T A R

Julie Ringelheim, Rights, Religion and the Public Sphere: The European Court of
Human Rights in Search of a Theory?, in LAW, STATE AND RELIGION IN THE NEW
EUROPE: DEBATES AND DILEMMAS 283, 284 (Lorenzo Zucca & Camil Ungureanu
eds., 2012). fil#ERingelheim#Z#% » BT " RHEBS H LM, DAL BONWAREZE
B DAEL A S5 2 B R A Ry AR Pl 4 e L oy Hofth B B R A 0 T B SR
2 PIL BN TEETS | (“the state’s duty of neutrality and impartiality vis-a-vis
religions and creeds”) - DAR TiEEBFEBEAE(SM: | (“the secularity of
the legal order’s foundations™) - Id. at 283, 284.

Fernandez Martinez v. Spain [GC], Application no. 56030/07, 12 June 2014

[Fernandez Martinez].
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oy R R A DARCE BRI R R e T A R N R Z R A e
REERBT  EXFREL  EPRFEBRFRGEST KT
BERERAZS A —EEENERRBERAANETE A FR
UHRFHRERL FRE 2 TR E RN - DURF 28 8 AT A
ZHRERTEMERWE N o KB AR -

&\ * Fernandez Martinez v. Spain—ZEH|;REFN

— o AREE

EENAEZLBETZH  EERAR/ AL ELERARZEEH
— AT 2B AR ERFHEZRY - RELEEH
Javier Garcia Oliva - P F Z BRI A E X B R " & FERHEX
( “cooperationist model”) "o ph— K EANH T B EHEH A
( “separatist model” ) VI K& " B £ # & # &, , ( “national church
model”) P —EH B THFEEHBER, WRBBFEN
BEE —FE L EATWERP L —Ex3 T FEN#
NSREENERH G AT H—Fd - FHREBEALEE TN
ARPHEEAE SHEBXZHAFWSERG - WHEF2
"EFEREN ) B FRE AN E EIRE o B EE 164

Javier Garcia Oliva, The Controversy Surrounding the Denominational Teaching of
Religion in Spanish State Schools, in LAW, RELIGIOUS FREEDOMS AND EDUCATION
IN EUROPE 183, 185 (Myriam Hunter-Henin ed., 2011).

ld. BN & BB GEE ek - 2E2Z 08 0 5525 W. Cole Durham,
Jr., Perspectives on Religious Liberty: A Comparative Framework, in RELIGIOUS
HUMAN RIGHTS IN GLOBAL PERSPECTIVE: LEGAL PERSPECTIVES 1, 12-25 (Johan D.
van der Vyver & John Witte, Jr. eds., 1996).

Oliva, supra note 7, at 185.
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EIARE SRS R EEERR S  AMEHERERAET
HFHEFFRAEEHEN  SHLTER ZHE R bE S 4
HEEIAERG - 0,

H— BB AR R TR T AT R L R ERES
SHEEARNLIN G BENATERTER T ERAT
(“denominational teaching”) "' TZIRH T , 2 HBL KT E
BREEASEHZ L By  BAeLFH2ERotmiE &
BRERZHEEREMNENER - B2 " FRAT, AY
PRI CHEWREESE R EERENINEY
fE—HE THHE | FBFLRE " ETATHHEAA TSR T EH
SRHABTHEHERY TUEERFEETLNE BRI A
ZHHE DHEESEATEB RN TERA " AT
BREWEFHAETRRET AR FRASATHREERLS

10 Spanish Constitution 1978, Art. 16.3. (“No religion shall have the nature of State

religion. The public authorities shall take account of all religious beliefs within
Spanish society and consequently maintain appropriate relations of cooperation
with the Catholic Church and other faiths.”)

" Oliva, supra note 7, at 184.

12 . . . , , . .
Javier Martinez-Torrén, Ferndndez Martinez v. Spain: An Unclear Intersection of

Rights, in WHEN HUMAN RIGHTS CLASH AT THE EUROPEAN COURT OF HUMAN
RIGHTS: CONFLICT OR HARMONY? 192, 195 (Stijn Smet & Eva Brems eds., 2017)
(“[Denominational education] is aimed not only at providing information about
religious tenets and doctrines but also at transmitting a given faith and values. It is
by definition not neutral, although it should be carried out in accordance with the
appropriate academic standards and methodology.”).

HAIAERN OISR T ER S HHE ZEE  ERNEAEEF BT EE
EE A DU(E £ R BB © REZ - FERE - B2~ RERE - See
id.

Id. at 196.

13

14
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Py

MENETHETHBAMEERN 2% - UTRRMRERE
A EE o AKX JH4HJosé Antonio Fernandez Martinez# — /75 —
FRBEAGLZEFRA MR - EEBT Z+ L FWHEA
Bz MR —UN\NEREFEEEFSELNESRG LI
(“dispensation from the obligation of celibacy”) o JREf - il % 2 e
T A0 5B & 4 0 TR A — B LR B R UG o AT Moy B
REFENEE - RFE MR UL TFEET  LHERBTERA
HAR G 0y 7 AT - AR ER B BRI T MW S 4 Eik
o HEER T REHEL " REHEH, (Code of Canon
Law) WHEZEWHE - §h " RERFESE  AEWKHAESZ
BY o TRES LR KEZESE TETEAHNRELINRE
Btk - FIEHE AR DL R SR T JE 5 S 0 7 R AT o R e
M ZETFECERLEZT  LEEERNG—EFEEREH 1
17

H— A A—FT AR REKR—F—BZHLY  HEEAET
EEEHE—FALTLY T RERGEMAGRE FREKA
WEAT > EHRFALERFWEZBBENEA " TREF 2 &
BE— W RZHEHEEGNAEZEER - A LER TR EAHK

15
16
17

Id. at 195.

Id. at 192-93.

Ferndndez Martinez, supra note 6, at para. 13. BN ZE R 2 EE5k » FTBEEE R
EREHME - TEBUMN AR ERE E D7 UG (2 RARE T SUFRET - 1
BUSEECH WA B (WEEZ BESR S R<17) » HETHEIE EEER
FIS R B SR SC AN R 88 38 « A5 | 2 R E AR S M E MR AR
Bt BHEEYE o (HAA49HE ¢ https://hudoc.echr.coe.int/eng#{%22itemid
9%22:[%22001-145068%22]} » S/ H : 2021451028 - )

18 Id. at para. 14.
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s  HBETREAEMWEGE  BENLN  LELEEBE
ERFBLRIAARELIHWESL  REFHERBET I LR
HEBRAWEES o ABRBETERZEE o b—HFHH
BHMEA—% LTHREBEER REREFHALLE ML T BE
EREETREHCWERE , FRE2H - EETENE  #
ABEIHAFRE (UREE) REZFEAETLAANE L H
HoRTIBETALSREZ T REREWEGE | BRGZE
2 WBFREN - HBEELH o
—HAREF—H  BES T L L T HREELREYE
%), (Movement for Optional Celibacy of Priests, MOCEOP ) =z [ &
Frdspii e s o h—BHW B EAB RGO — TN T HEHR
(JFBF ¥ AR B R B AR R - (B AR A R 4 3 1 N 4540 X B B 7
HEA) LRI EAR R o h—EHMEEEY - L
AT THERIHNCRB WML RER TR ELBEIZ g h o It
S BEHTRIRIACHA L LEER e ERE (fl
B BES) 2B h— BRI SRR L
B WEEHSRRTRENLT YR —
REAEA  EEABEZFEALRS I T EEES - XELH

19
20
21

Martinez-Torron, supra note 12, at 196.

1d.

Fernandez Martinez, supra note 6, at para. 143, [ETiREAME » EAZE FESE
B RSB B TAERH KT R B R &G T - IRED > B SR fR (i S &
WIS RERE > FHR TG L HKGHE - 2800 EEONAREER B A
FETHEHE » AUERPEHAER BB FiKNE SRR R H#S
i} - Id. at paras. 85 & 134.

Id. at para. 15.

1d.

22
23
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TR RAREREBIISHAES

A —EBE A ANAE A EEWEE - B ERES R
T8 TEEE, (rescript) - & TR LR — AN\ TEEFRE W
MREABED RS2 EE o R RESE T F =Rk +4
Bl — 24T o TRAE BT REBERBEAEH I B
SR THMBMABWE S - itk T EMMABMBENHER - £
B BRE UREBD . THAET, E—FEE RERBLEEN
THEPHER RN REEHEIL TRELEC EHGH
i 3B HERHER (scandal) Z BT 4 - TITEH TR &
R —AALEAA AT AT FRA—EAK  RE
EWPFERZ IHNBLFERTHEN  KEREEERPHEH
Miz T EHRE—HEXRBEETREY  BEAZAERZ T K
M, REBUBERERENEWM LG HEMETEE
Tk, WEF o AT YREZBEEREEBR AT — R
Blhty S HEEHATETRRERZHRT 2N - BHEF
BREBERIBHET2HM c AENEL A% I E R
EHRATER P2 HMBE O IR AU T Y HEHT
B EBo Ty FERBHLHMBEREEGETELEAEY o

24 1d. at para. 33.

25
Id. at para. 16.

26 " N g .
Id. R EZ0E ¥ “scandal”— 3 E FIAT R OCEIEE B TR, (BEREER) - Mgk
— M Ry W RAVEESE TR L o 2R R EBTLERE FEH  http://www.peter
poon.idv.hk/Resource/Dictionary/S.htm » 5 {& B H : 2021410 H28H - &4
JBH A SR B L R R o

27 Fernandez Martinez, supra note 6, at para. 19.

28

Id. at para. 18.

—10—



O A é@ﬂ&if%?%ﬁ%@%éiﬁ

Lol
~
e
.
-
g
I
o
&
bl
AN
p)
&
iy

FEMEALHERE 2 EFHERE ¥ TRATHL
EHTEZ R T TAFZ AR - EF&RERA=OOCOF L
ATE#k A REFHLBERAURMAE T HQORENE Y E
B BTN E AT ZE TR B S S H R R
RRFEY  LHBREREEHEERRZBAD - HEHA L%
FHAEHE RS R EHE SR RAEE=OO—F = A fif
R ZH R ERMTREMPRELAE - BEERAL - ARE
PEITEEE M (BEEH) - Fl6fk (BEMEHEH)
B8 (FAAEERFEAFANEEZHA) - UERE20M%E (5
whw) o HAEHERY.

ik —H ikt REHNERTEEERRLEEEERD - =
RUTHHA BB YT EN L AR T HEREE LTS T
o LHBEETNELE R BRTFEEEER=00L
EXABEEEZRY < BEHEE+ = A BN A R
E o TREEEN L —ECEERZFERVERARL L
HE - IREATEERNERE c MBUFRBEMG R EER  UEH
WdEE 4L (BIMOCEOP) . 2 - Wt TEB 2 k7 -
TIREERTRE T BENGREARREREEAY, (TH A
B, N TEOHMABAK ) ESRFATAN THAAETEE
By WERTRIANEIOREEI0GR RN TEEER, &
TREHW SHAP

29 Id. at paras. 21-27.

30 1d. at paras. 28-32.

3 1d. at paras. 36-47.

32 Id. at para. 3.

—11-
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o~ REREZ AR

BONW AR EFTER 2 #—8% T4, (Chamber)
g T A3 Z ; (Grand Chamber ) z #| R Y Y
BT RE HARETHRGEE c MIBSERELT

LANHBEHFEHEHAARTELE £ FEEANE
BHHEF o

2NEMETATE LREAGTE  BE - REBEEAZMN
THURENER ST ETEELL AEELERE HFWEH
BRHMAREE  ATWERARENE BT RERERFHE -
BYREMAWHEFEEETALERTTEN T ZHEK >

BYHUREZANYESEARENHEF (REBEZEEMH)
EEZIEE  KREEELHARPRF SN T U T4 EEE 0
B OAHESBEREFZARE  QEFHEH AR E ZHA
ERTHENERITE ) OBFHEERAZTELERA T ER—
EEEY  OARHEERAZTHERETA " RELEHLE, »
KEEHHFE—ERENE L EAEA R B H -
REEAE—FENBEY  REEEHT THERERN, ETH
G P AR 1 5 2 AR B BT BT B B A o

B mRBIE IR AR R E Y HR (HERR S = R 2012485 B 1E
B+ LGB 1 S A A SR A AR MR ) - T
L, TEPBUEEEZ AR -

BEOCHIE ¢ BUNAREEREE 748G 2 (A%Y) H3Zhi - https://www.echr.coe.
int/Pages/home.aspx?p=basictexts/convention » & FIE H : 20214£10528H -
FAh o ARSLLUT R Ferndndez Martinez v. SpainfJEA A2 5E - M55 E M
SROLHEE > Ferndndez Martinez v. Spain (ATLERRE R TS (IERIE Z Zhli A &
EHEE ) o # BUNAREARBEScH B (AR R ) - HEr 8 &5
ARFFRIEERH - R BEH e -

—12—-
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QAR EEIE AT P ZEAM

EREEBRMAGESHERE P 2B AN - T - AELEF
BB RN S8 B B EEES - ANYFSETH T
AE (“private life”) —HE—(EMBHRYAE T HHEEW
& o R AR BN AR PRl 3 3 R sl 4 E e — (8
AMBLERHRE TALE, WHAKE 2 Bkl - W
LAFEAEFEEHEMEBHERGE - HH 2 g5 S L 0Bz
BAS TEAREEFHELEZE  FEWI™ o REWERIL
— o HARE T REIHES,  REAZHHE WA TET
FAGREWHEHT FEFEALY "HALHRAE WG IR
MU EE A EL Ak B REEHERY, S o B
W REREHAT R ALE R WNAT AR R
EBRER A BB

EARER  REZBRENTEEY FEEENEHIRE
EHWMETATREYE  ERWEREITE LB EME LA
BB A EIRA T AT — Al AR A HAK
ERBEENTTEL - TREH AR AL L B B R & B (E0 A
BB AT o Bl RRRAREEL AP RANESHEN
F3%> -

ORSFEHRRST ZENENR TRINBERITA ?
RiEEF R g —EHE—a T FE N R &2 R

3 Fernandez Martinez, supra note 6, at para. 110.

3 1d.
37

Id. at para. 111. Jh—ZRT5 R TR EHOEM | 58041k -
38
Id. at para. 112.

¥ 1
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FHRWEARTA—FFRE T ERRRE R AL ST AT 4
B HFEEES (BEEET) WREREEE (BENNGESE)
B AR AEAT A0 o

B FBRERALEM THFREES, WEEETIY -
FEEFEOA IS BEAREARE RN — T 0 2w AE /B
FrfEr - BEFLEERFEERTEAREER ZHE LT L ¢
WH B TRRERE o AHABRBERREREHE 2 H T
ARk - PR ERTEE—ERATE? - 52
RERWEEA—EIA (KEHE) WAAHE—AA (EE)
ZHAERTTHE TFEREBEEREZANFREZHEA o
MikkEk—BREREREE  BEEFXETEEREMEAM
FIT S AFENFEEEY

Rl KEEDTREEHEMEL - KEEEY - TBRATR
LA TREE—EANE AR T E AR AR E— AR
AR B AN bR DA M kO A R — (E A A B
T8 REE LR L - MAGHREER  BREH—1FAR
EWBEES HEBSBRELRF— BT T TR LT EL R
RWATE - BARGAR  HAFEALPZLAHRETR  BEE
FENE  BEIBZAELIATRATHFARAT  DEREN A
HAEeBAEN - Bl KEERE  REFTERZIAA

SO BB AR TR T BIRERTS | Z ARRE S R A GBS K
o R —RHEEGELEZE TERRERE , 2RE > F2REE
Fi o BIRER S B A TE TR —— BN AR AT 20 104 FHRH HI R 2 i i -
BEAERESE - 1800 - H45-67 0 20114E7H15H -

M1 Fernandez Martinez, supra note 6, at para. §83.

42 1d. at para. 86.

43

Id. at para. 115.

—14—
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(THEEE) BRTHAR S "HEAEEEINETHA W
HEFHEY -
CORFRHELENZTFEESEATER—FEEE/M ?

X HELHAZFTHETRAATER—EIEE Y
(“legitimate aim”) W8 > KEEH ML T HFEWEE o KEER
B BRHEER L TEGRE - LB RM A T HREA
(RERIE T - R AE s T T R e A SR S 5o e
e NBINEERE, P SR —EESWEY o

OERHERSEIN 2 TEEER 'TREGCGHMLEE, ?

WEREEREMA LN RFTUERL  BXHEEE
BENTEHZHE  T1RAHETRE " REHCZZHREEHE, -
MHREZL "RABXEER, ERTEETH - Hit - FE#E—
T B R FZLRERT AHAKESMEF2HEMH - TR "TREHR
@ Fr L% | (“necessary in a democratic society” ) 4 WEBEAL
DE—EMERNERN 2 METHREE - ik REERE - &
AEF THEAREREREHERES _EEF MR ALF—F
MGREERH AR —FNTHE  ABERLAREFRE N FREL—
FRAWBIFAE R E Y

HBTEHART _EMEROEMNETZANEREEZ - K&
BEEEBR T EEEFNERN R - REEEL—F LT HRL

a4 Id. at para. 116.

40 1d. at para. 122.

40 £ BN 8IR2IERTE: (LR ) ¢ “There shall be no interference by a public
authority with the exercise of this right except such as is in accordance with the law

a7 and is necessary in a democratic society...” [Emphasis added].

Fernandez Martinez, supra note 6, at para. 123.

—15—
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MESIEFT Ry "TAAEZYER 2R ARE TS THEN
MAERMIERE T GEEL TFHEMB e 2H Rt ko
L 2% EEE 2
REREAHRFHAFZHE R EHZ RN R T LS E
HREBBES  AXUTHAMEA AP A& ERERE it
WAL o LT RARHARERTHZNE
MAAZHEB A 24 RERIEE > FHAERGSL& L
ML ERAMBRIZERTY XML - T ROPARLE
AL BT K 0 AR L ARIE R 114 (LR &AL
AFZRABRIEEGTE) RAE - RIL—ARERE " Bk
MERANEAH LS TEE—ERF MR ET gEE
ﬁfxl%%*iAA FRAFN A EHAHA AR A
é*% T E AR T Ry o B BN H ISP
#E o REARE ML - FHRAFUAEIEAELA —
@E&%ﬂ”’TE%%T%%ﬁﬁ%$Wﬁ%ﬁi’&%é
TALBE T G PTH R B HN A A A R ER o BB
%aﬁﬁiﬁxh&%%wm%%’%@@Aﬁﬁém%ﬁ
A I g G R 55
ERXFIEIAEBRNAEER R =—OOOF Fr1Em <

4 Vvl g .
8 NwrmoEmEET

LANEHEERZEE - BOLIRREE BN - EIHEEMN GRS SR
{5 (A1 DA R BE 0 3 = 3 [ il A AE —RE Y Rp 2 ABRHM AL B 3 - TEFEFF ~
2 ERENXPRRHEEIRESWES -

2. TR AN FHRE BN E HEEZEVEAESENRE - URERERE
HETRTARZENHEFTE > BT IRESHKT - BERFER B
T DR A B R A BEL e T B DAY 0 R I PR A -

(FESCHIEE * WO AREERE B T 8IEFRI 2 (A4Y) ok - [FEE34) -

Fernandez Martinez, supra note 6, at para. 127.

—16—
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Hasan and Chaush v. Bulgaria® — % #| & o 3 B 50578 44 R BN AME
FERYREHEE 2 6+ &% e B o Hasan and Chaush v.
Bulgaria— % #| B i) B E B & LR - BOM A % B ik E o 9 5E
HEBEHTERER "EA@TRHE ) (“individual aspect”) - 7 [ EF
B TEBE HBEE, (“collective/community aspect” ) °2 o 7f
B IR AR AR FOGTEREE AN THE & - I8 EFREE—
EFHEER LN T EFA R L ERE - EU EWELRET -
BIEE T EHREEE EEN "L, RE TEARSRENR
L O RHLTE  EREHZBLEHNEEFETEZANES
R LHETTEBERAXNEIGREHE ZZ L SERS
FHABNEFIHFEARN—ERFILGTN L IUHTE ZT 7 8
Hy o

IR #EBEEEEHE TESXRENEE, ME - E&E
kLB EE  BRTHE TR L REARNAEATREBZRE
HEMZHR—REZREBNE ERZATHEBTNEL G

%0 Hasan and Chaush v. Bulgaria [GC], Application no. 30985/96, 26 October 2000

[Hasan and Chaush].

540 : Metropolitan Church of Bessarabia and Others v. Moldova, Application no.
45701/99, 13 December 2001 at para. 118; Jehovah’s Witnesses of Moscow v.
Russia, Application no. 302/02, 10 June 2010 at para. 99; Schiith v. Germany,
Application no. 1620/03, 23 September 2010 at para. 58; Obst v. Germany,
Application no. 425/03, 23 September 2010 at para. 44; Sindicatul “Pastorul cel
Bun” v. Romania [GC], Application no. 2330/09, 9 July 2013 at para. 136.
Christopher McCrudden, Religion, Human Rights, Equality and the Public Sphere,
13 Ecc L.J. 26, 27 (2011). Hasan and Chaush v. Bulgariafy 5 —EEEZIER »
HT5ZEON AN E R E KRR X Bl R R BB A rf I 2 BRI A

7 o See Julie Ringelheim, State Religious Neutrality as a Common European

51

52

Standard? Reappraising the European Court of Human Rights Approach, 6(1)
OXFORD J.L. & RELIG. 24, 30 (2017).
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AR EXEFH E m&f| o & %EHasan and Chaush v.
Bulgaria— £ 3 H 0 T EBEA I EERE (FHEERH L)
HETARNEHEO WA BT RNERLT A AL EEEMT Y
E1H o ZHMBRA S 0 AW ZEEE K5 — A E 8P W B R
WREEM P Ty BEEFHEERIOBEHER
B AEHMARBELRBAL c AT b— R HEINEFEZT
W ERRAEBREEAE B WIMA BB ALE o BEHELN
MAENE - FHEETNE - ABEATARIERHBR S
HoOHAZEEFNRERR  THEAZATHNES - A HE
MR E TR ERA  REEATRZTHETHERGERL LA H
TPHEEMEM T (WERFERY) BREHZZHGR 4
P aE—EEE - PIBRAZT S R BRI EH Y
B B HEEEENERTALEE22 T EESN - Bl
TR REFHEERA WA EHN G TR TEENE AR
RHREFEFH AN AT S R

Bl KEEZAEA AR T FHE R RE
H% | (internal dissent) By R o Kk pE4

RS &8 TIEE 3 ) W%Eiizm%’A%%%‘

bR AR R — 1B F HALRE N IR AT R e AR ¥ FHALAE R

%3 Hasan and Chaush, supra note 50, at para. 62.

YO E AR s E R A EE R > RS R AR
= A AT E KA E Beverley McLachlinBi K 7% B Michael Moldaverji? Loyola
High School v. Quebec (Attorney General)—Z& F1 L [E#EE 1t EI=E RE

“The individual and collective aspects of freedom of religion are indissolubly
intertwined. The freedom of religion of individuals cannot flourish without
freedom of religion for the organizations through which those individuals express
their religious practices and through which they transmit their faith.” (Loyola High
School v. Quebec (Attorney General), 2015 SCC 12, para. 94).
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ABFF AR BIMRABARAABRTXAELETFRERL %
BHRBAELZHE GG T X LEE G bk A
Bf o weeee B RHAZHAFA EHO T ENFIERE  BRL
BT A BRIECM A LR ol S - R R A
PR T AR EP AR BT C B R BB R ARG R RES

175 e S BLANAEBE 19 30 04 S48 B IR B 2 M4 E0
EREH-_MEEBEAEE  F—  BREAAETRANE
HEEEERNS 2 RE RN ERRA By WESE
BEEHE B RERIE R EERT R AR
B EEHEELRETRATARERRA T LR E N ERE
MR E T SEBRR  BREE N NEEE G E 2 A
o RA s THEARETEEF R R R RE B
BB E, o NN HFAEHEENREFRESE SR
HHEACE  REMACHAEEETREZ 0 HEEE®
TEEE—SHTHZHEENE TRl o BRMIL— L LT
BHEEH " HELRA  MERES  DMEANE EEEEALE
ERAENEREHEBAZSEm 2 H R TR
BMABRFLASEZRERTH R A ELRE &

Fernandez Martinez, supra note 6, at para. 128.
BN A fEZ B @& (European Commission of Human Rights) fEfif FEHIAYX v.
Denmark > H[ R » JRa i AEPIAYFR AL ¢ “[The church’s servants’] individual

freedom of thought, conscience or religion is exercised at the moment they accept

56

or refuse employment as clergymen, and their right to leave the church guarantees
their freedom of religion in case they oppose its teachings.” X v. Denmark (1976) 5
DR 157, 158. §#5[HIan Leigh, Balancing Religious Autonomy and Other Human

Rights Under the European Convention, 1(1) OXFORD J.L. & RELIG. 109, 115
(2012).
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AMERT Y BXRHHESN ZREEAE AR 2 REE
ERBEEYEE
EEt R —EEHAHFERLs IS EE —EAE
BORBAEGRE » TR RAE—EH LR EZRAEETRE
AFEZEENHEANZ THRASENGEIMEZRT - bz 9
Tﬁﬁﬁzﬁﬁﬁw%#%ﬁ%i%¢“% HPTHEAR 0 R
RAERN A FHMEAAEFHEEOMAZ FAL
*ki/ﬂ] PRIZERPT b T 3t LR R & FAEAT 4l 2 3t
A EMZATEEMOBY  AFTHLTIEZDEINRAT
Fo R A EZHAGAANEY
PA_E 3 B T B b R A R A R T B B T R TR 3 B R
ZHEHWEE o EREGTHERARE TR, W - e
ERTEME  BREEELWERE  EREA R E®FHE
BEH R TR I NAE T Y RRITER - F
Bl mRRAEH AT RARTNELTREY  BEEREHE
BRI R TEHEE | RTEE - BHEAEE R 4
W KREFHREEHLIT G R RE RSB P ERE T
fF HREAIBGEAERENEAENEREET F 5L FE
"Bk, ZER AW BFE (AEER) TERTEENITAE
REAEHEMFE T Bx, h—FERTHE > FABERE R
R AN o
2HEBME
WY S E B P DR R B 2 % TR

Fernandez Martinez, supra note 6, at para. 132.
Id. at para. 149.
o Id.

58
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BARAEZABRET BT THERZEANNERFEM M -
BhORREMEIWEENE - i - HEEBREY
THEK M RE - B — 0 H 7 ot A4 & 78 SR e A 75 T (E 2 A0 B 42
WEE - EME AR T I AT - FEAHRE L R T R
FAREHM L BT ENEFRIRCZLEARGAN—FF &
Ht#Ath b g BRI — BTG TFTRERIER o flan - EH
R E135F - At
AP o FHREME TG TESY - REPMA
HEREZ T —EHARERTEISGORREF H— 2 FHY
MR AT — AL L IRYE T ik A R R A E R
BEZHAGHE o BARNRORI LR HAABRAIES > 7
RN R
A EEIABE W - R E R
vk o R4 R B AR L 56 2R EHEZ BRAH
(= ERABALTTEEZER) AR —BEATH—
Wy Al — 2 LR THEAILETSE TN
H oo KIERS » WO RA B A S HERIR ERFKZEH Y
T—FF WENBTRABHEE - it BTERYA
MR & G 8 R — A AR —BAT 200 B A 0 s K,
H R B EEHEOE AN EAR TR

Id. at para. 135. (“[T]he Court takes the view that, by signing his successive
employment contracts, the applicant knowingly and voluntarily accepted a
heightened duty of loyalty towards the Catholic Church, which limited the scope of
his right to respect for his private and family life to a certain degree. Such
contractual limitations are permissible under the Convention where they are freely
accepted.”) [Emphasis added].

Id. at para. 141. (“Consequently, the applicant was voluntarily part of the circle of
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I ARG O T R E T o (“duty of loyalty” ) #H fF#
o BERREAGC IR AR —NNZFEHET O " RERE
MR EHeREMARST R eEREZERRE  (Basic
Regulations of the Catholic Church for Ecclesiastical Service in the
Context of Ecclesiastical Employment Relationships ) - 3 7 i £ 4%
ZAERAE T RME L c AWM EIUHEMNENE - T REHZE
THRERGESBFRERE L FRBEERGWERRA >
Ao AR EAEANE - T B TRE R EA AR e HA
BT R EANEET ARBMETL HBERIAE
DLR AN 23 T AR B AR B R0 o %) M H DA B LR T
WHBEATH "EREH, W—REGRRL— XEHRELETH
EHETRCEFHABEBETOLRAOERRA  FHEFIHL
MERAE "RREH WREXRRA T —REHELETH
BALEBFEBFAURBRETATEGEHERARBEHTEE
( credibility ) o

FERAAREHRFRE  REE - —F e FH—FH
ENHEEEREAFTHAFTAMN TG RN EREH
T MAMEEL—GAMARNREREIREN " EREH

individuals who were bound, for reasons of credibility, by a duty of loyalty towards
the Catholic Church, thus limiting his right to respect for his private life to a
certain degree. In the Court’s view, the fact of being seen as campaigning publicly
in movements opposed to Catholic doctrine clearly runs counter to that duty. In
addition, there is little doubt that the applicant, as a former priest and director of a
seminary, was or must have been aware of the substance and significance of that
duty.”) [Emphasis added].

## 5] 5 Schiith v. Germany, Application no. 1620/03, 23 September 2010 at para.
38.

1.

62
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tREEEEEZW LT H  ERREEEEEREAZA %@ =
TELEWBBREFLEE—ELFTRETEREMK  LHBER
B2 AR A - Fllth b g E AR EREREZ " ﬂ%
W WMAE - TERNATATERERN " RRER u&@&
W—RHAT LSRR - B - B R R F 1465 B34 7 Bk
A
AAAR AR T FORET  REMBERTHRKE - L
Hinidthoh i et e —EAHA LR RR T B UGN
b R A R L ATGRN E KB T c B R
ZRRTAY o B ARt AP GERIF MR G E S
PR B G BB EE MU AR R T ERLH A
%%64
BAREMZEREREN "RREH, SO EEZN - LH
ERFZEGTRZINNE R ZMERTa M TR - AR E
BENEELLAERAERREZATA - LEILTTZ R #RE - i
MU B BT AEETRNTAAR - Hib - BRCEFRFATES WL
B BEARENRANEEZTHEE  ERZRE T UAFEES
EBREAATURBENEE - RELA BT AHEHRNT R %R A
% o
MHME  ZARERBBR (AR EHZE&) ez ikz
BAREEFEERTFHEERIARGN  EHHREIRETHINEF
ETAGEE 2N RERBEEGE - B E  EALERFEL
FHBERE  BERFEZHEMNA  TUMAAZAZTHEE
mrkE® WA T ESBE—EZHERRA 0N TTRE, - #

Fernandez Martinez, supra note 6, at para. 146.
° Id. at para. 137.
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MR ARHL AN — AL EEFRENA T AL FEAREAZEA
B R AP0 - B RS R E B BB - {5 AR 0 AL A B
AEASEZIEHEMAREZERTC B2 Fid X
EWEERER  FEBEAEARIREWARE  BEEMWAARE
AR R EREMHEINESE TR (AW S5 Ao TH
SFEEZHA)  LHAAEBHIHRe B TIEY c BERE
A RHRRERENHNEREAMELRE  BETRIHE
EWH—ERETEE

BRTHBEEZ NG BRNEHRE  BUFHR RS HA
ZFHEBIET A o BURZ T4 405 2 30 384 FE A0 1 R G HE A 2
Pl A AT o Bl EREFANESGELR Ik
5l R

AEEANHTEERE  EFREEH—fH RS
EHMABRENTHERE - WTAXRANEREFHE NN
43 o

ERTREREESREAZHAAZEIENRELER LA
AEFRRF TR 2 FRENERNE N2 T LA b
% EAHRRETTHNZFRAES N \CETRELHKE TR
B R—EHEARENFEY  EHERERE  REREWEA

66
67
68
69

Id. at para. 138.

Id. at para. 137.

Id. at paras. 152-53.

Fernandez Martinez v. Spain, joint dissenting opinion of Judges Spielmann, Sajo,
Karakas Lemmens, Jdderblom, Vehabovi¢, Dedov and Saiz Arnaiz, para. 36

[Fernandez Martinez, joint dissenting opinion].
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BREFERRNEEL T AN FEERELCRENAN (2 F
RFHEHZLLAEZE EEHTREREBEAT SR TN
A MERSUERTATRERY  BRESH
BB THEET T EHZANMTR TR TR o h—#3T1
FEZERE  FAAELBERZH AT  BANBRTRRIETH
e H Al R 2 R R BN B TR (B LB AT AR
B W TR A SR BT I R B R A
RER—AHEEAR B LR EREER EROHAT
EEFTZHBWFE - MEABLEE AR F B A%
BHEEHAZ TRAORER  KERELARELLENBL AL
HARE ZHTETERR—HERTES .

Eb - ERTRERERE BRI F B85 & s
R EHTRLE - B REREFAYFHEH F R
ﬁ\74 o

2 BRERITRRICEZHH

A B A& & B T BUMN AME & Bt 7 Fernandez Martinez v. Spain—
EHkF AU EEAZEBEREFARGZEET R Z
RAZRKRERECZHIHBZAREZLAEEXEEREERK
o MNMAREEMBETWNTRELE  BAXAAXFHNTH

70 Id. at para. 35.

" 1d.
72

RIS 2 BB et T HUNRBIME T, AU © 2 R Fernandez Martinez,

supra note 6, at para. 146.
73 , , s . ..
Fernandez Martinez, joint dissenting opinion, supra note 69, at para. 35.

“ Id. at para. 38.
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Az FRELMERNENZHATRLANEY  BEFEE
R - i —E R ERELHE RN S HEEZAERTERGZ
RSB R MIAHHA] o #F REE R oy Kk B F0LF [
B ENREEBEEXNEREIH ENEAREBU—F  HER
FE—EREE LAETH AR o RESRNTFIARA T IEA LK
BEMFERNEE AT EENERN Mkl FREELZK
EETHMLETREEE -

ALV T ¥ #4850 © & Fernandez Martinez v. Spain#j £ & %=
T2 ERMAE—ALEHET " BBEERA ) RFLFHEE
HERAHNEAERENEEE  LRFHFREZHTHEE L
TH WhedBNLETEZRRBEMA - AT EF KTmEn
"HEERA = m AR o

— ~ HEEER S R RS M ) R RS2 s Bk i 2 A T R

O "BEERB R . REMEE
W COHTEBEMERA, F—FmaitH  FENETIALE
TR ETZNBEHRHLEFREMATRELANTE -
EUEBEEER, RA—BZREWN > A THEIWEE
(freedom of exit) - JFEIE —EATEEZHEENTITHE 4
AR BEL—EEE B o n g KE S BE Y £ F Daniel

7 . .
S B. Jessie Hill, Change, Dissent, and the Problem of Consent in Religious

Organizations, in THE RISE OF CORPORATE RELIGIOUS LIBERTY 419, 421 (Micah
Schwartzman et al. eds., 2016). {HEFEMNE » " BIEEHHESAEENEH
TREZEON AR E R - T A EZEON AR AL iRiE 2 #EF] - 2 FE G
552513 ( TEFRHEFEH B PR —(ER B 2 M B RS T E LT
TEER  ZEAKETEEFHE BT 2002 B8 sk &
Bf o g ) e
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Weinstock ¥t "RE KW E B, 2 TREWES ) GIFE —FEWE
#: TERAEMERE AR AL LM EX —EET K E
Sa MMHKAZEET  B% (ZEEY ) FEREXLHAM
AR e BB i - AR R b AT e AR g B = - £ F
RBFAEEFZFZ G R AFFAEL—EET  HEARESE
WL HMEEREEN REL—BE  BHFEFREXRESR
IEBEBEFERENALABEN TN FELREET  RHARE
BHMABASR S - AERNECHBRTERREFaa TR EE T
BB 2 BE ) h— R RRAIRA X ERFEFERWARN T 8
BWRA  WEREEERER EE W THREZUEANE
BREFHBEZTB/NMATETREBNS B2 E% - RE T
FWEH WBERRENAE (FEARTEERRF) RELRI
—R#EoRW - "HMEWNEE, A BN—EEEMEL  HRE
RFNTHAEHTRRNZERA > AR E LA L E
WA EENFAESEAG  TERM TR ERE - MR RF
®IAT B EERER AL EE RN -
BEHFRBETEZZRA_O0OFRWE  CHHEERRES
XL ERZBRT FrAl e EAN "D BB EFT WO EEE
( minorities within minorities ) Z # F| {0 E & o T8 - T HE
FEHEERENRT  ABREFOEHERLREHBR ETREE
My aiiE - BRI e (HWT) HETZEETREE 2R E
MH Gz o 77, TiRob Reich#g it - 7 75 /0 BUEHEE A B T F 3 G Y

76 Daniel M. Weinstock, Beyond Exit Rights: Reframing the Debate, in MINORITIES

WITHIN MINORITIES: EQUALITY, RIGHTS, AND DIVERSITY 227, 227-28 (Avigail
Eisenberg & Jeff Spinner-Halev eds., 2005).
" Rob Reich, Minors Within Minorities: A Problem for Liberal Multiculturalists, in

MINORITIES WITHIN MINORITIES: EQUALITY, RIGHTS, AND DIVERSITY 209, 209
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TIRFREA  EhEMEES TR AZERERETEEN
BRZTREZZHEEN—FA T BRE A  EFZHA XD
YHBF SR EREANT  REREAW—EANE THAHETE
WA o T FHOBHBECA IR LA TR
e AT AR W TR PEREAXTETELH T2
W4T o #EReich - EER L - THARETEHYBHE, TBH
HA T EWRAR IR $— BIATLRUGERN: 5= %
SRELERYTER (FlinkslnerEk) 2471
AHBEHAT LT REN ZFHA XD BHE AR WL EE
Y8 » Reichdg - & 91 B8 60 JB LAt T AR T R U AL 1 0 A B
ATE R EAR TR EENENTE - R T EFETY
e BRI SRESERTFENEANL ARy HE £
Wit LR ERENA G  BRLENT RTINS E KA
7 o, T Reich®4 - HREMTZHOMAEEHLT W
BA - BT TBERRERE ) FHOBBRET N RER NS
DB BB A T TR ERE A LERES ¥

Ot re B =AY Z

BYHFELAGCHRNEETNE  AXUATN B _ETEER -4
ER—EHLEAEMERBLTLENESL - —O=OF=H -
Yohanan Lowenll % Shifra Loweniz ¥ k3 - [ &b 7w 5 % &

(Avigail Eisenberg & Jeff Spinner-Halev eds., 2005).

S

14 at210.

80 1a.

8

82 Id. at 211.
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BHREABRABEBORRBARFEZCAWEBHAS
Yohanan Lowen [l % Shifra Lowen iz % & 3 8 4 7t — {8 & % Tash i #&
smiE#ive Pl (Hasidic) f§ KRBALBF R A - EEAHURRFE
WIFT RAISAEWHT o — LN ZF » — BB HIRNME R
o BTEXABEBARRTFINPE  LELZTMEZMIIATE
HERNTBAE  SEBEHFHTZSE L€ ERTashE B2 -
i 4 e AR BE P AR = F B T R B B R g™ o
AT - BT F TR - SHBIRME KB E L — TR LEY

A R EAF BT B3R L FF P o iF H 4R 4% Yohanan Lowen7E i Ji
MR - tEABETHNERRENH  BXY 9&’577"%)&/\%3\%
P E - EE M EJUBE o Ml — % Koy LERiR] - P BA

B o8 o A (A R OC S A W U BT R B T ke R B A jﬁﬂ%’fﬁ’t%
SRR BEHWEEL B BABEFHBAE o ¥ Yohanan
Lowen A 18 5% #& R S A% sR A2 BF T&Dﬁ’ﬁﬁﬁﬁ’mﬂi)‘i% I N N
EXREXL (MERAN_EET F#EE ) MENXE F - Yohanan
Lowen i Shifra LowenfE ¥ 1% Fl LA 2% m oy M pll B E & 7 B X
ME—O—OF REREMTashtt 2 - TWEARXFETZE - A
A B 4y R A BB B F M " Rt 7 - F DL

8 Benjamin Shingler, Hasidic Couple’s Lawsuit Against Quebec Could Change

What’s Taught at Religious Schools, CBC News (9 February 2020), available at
https://www.cbc.ca/news/canada/montreal/yohanen-lowen-hasidic-quebec-lawsuit-
1.5456205 (last visited: 2021.10.29).

84 Benjamin Shingler, Trial Shines Light on Closed Hasidic Community on Outskirts
of Montreal, CBC News (16 February 2020), available at https://www.cbc.ca/news/
canada/montreal/yohanan-shifra-lowen-hasidic-montreal-1.5457508 (last visited:

2021.10.29).
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farte 3 3] A8 B T F—Yohanan LowenZ ZE |1 i [7 12 #8 5 3
B R R L R o Bk R R R A b T B
THERTHEZE (GHEEN) R MARAE BB ERES F
B bHETHMEST—EUEBERNAEHT2HEA %, 1
PiEREEBHERBITL WAL E SR S ALEIR
Bt 4 % 2 8872 o

Fo RPN EEBNERBBRETHEE " HOKE
(Xigs THELHE, ) - FHRETEETHEL LR — I
OFRAMEFTHRET DA NAALELEEREEE® £ —
AEOE® - B I AEE R B BT & M8 — ) b —— (]
BHE THEL,—FE LRERERA—EEEELERY
FHAEY o —AALEH YR E W R BN T RS E AT SR
B WEE TR BT ETHS  h—EGEEEL R
RAH e MU — BB ER T BT EEREYER NS
REEFLA—EEXRNEZLEAE (FLRDRTHRATH
B)  EEHEeNERARLY HARCEARAEFWEIER

% 1.

8 Murray A. Rubinstein, The New Testament Church and the Taiwanese Protestant
Community, in THE OTHER TAIWAN: 1945 TO THE PRESENT 445, 450 (Murray A.

Rubinstein ed., 1994).

87 Id. at 451-52.
88 . , e B
o, PEEGET CRIER WA 199745 A6 AGH -

2 I T BUF97.02. 19/F 57 5 545097700656005 5 R E & - (T ZFFEHA
ERETFZEOOEHEOORFOOXEHEZMARE » ZHHEIEER -
BT 2R ER2ECT > EEOOHGOORENLIFHERRREAFEE4
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il el TEBIREEERY ) CREAY Z—WH B TS
F William Galston > FH — OO =4 # i ¥y (Liberal Pluralism)) —
£ WA AR E D BNk B R RET B £ VB
Tl B FEEHRRFELRE BT A 28 788 - (DAL
BB SRR BE AL TR AEE T ANGFE QBN E AR

93 PERIREHBRTFFEE | (“Toleration Liberals”) —zd /5 HgDaniel Weinstockft

Al - fR#EWeinstock » THAREREFRE , LANIHRE © "TEHRHEBEHE
THL (AHETEHR) FEHBIL AT SNt gER AT —([EHENEE
EREIEE - AR M ATl R G B T AR ATE - HIEEEE S H
MRz EmMREBTEEE EAMENEEZ T DU EER A
F# = o, Daniel M. Weinstock, Value Pluralism, Autonomy, and Toleration, in
MORAL UNIVERSALISM AND PLURALISM 125, 142 (Henry S. Richardson & Melissa
S. Williams eds., 2009). B "EAB M, W% > BHEIREHTEEHER
R "TEBEMAZHZEESN —EEE  AREETAZIFEANEER
HY > 3l 52 DU A R A R BT IE 1 B3 A A 0y B 8 R ELRLHE - [H 2Btk
v 77 FUEL IR e 5 A (8 A By AR an PR > B0 9 B8 (A SRRV 3 50 T LR 7
ZHIRESHYAEE TR RV A(EE - | 1d. at 126. fR#EWeinstock » T HZAIR
HHEEEE | WAEAYEHEWIllaim Galston - Chandran Kukathas > DL B Jeff
Spinner-HalevZ A - Id. at 126 n.6.
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IR0 T —EES A ERNAZE - B - " BERTHEANEEN
AR EE BRI AT B 0B 23 — LR H o fff T A FL AL 3
BB BB MRy EEREFMMINARE MMM Z T — O
LA BEA B —BEHWEE  FHMLEERELBNE
MAEAEEF EEEBLTE (M LARE) MES R EE
HAL P MEEE (MM AHE ) A EE - LRHARE
BRPEWMER Ik c RTIHAZHBFNREEAZEALELEE &
A eWEARE  wREBMEEEE NS 2, THMAHK

94
WILLIAM A. GALSTON, LIBERAL PLURALISM: THE IMPLICATIONS OF VALUE

PLURALISM FOR POLITICAL THEORY AND PRACTICE 123 (2002).
95
1d.
96
JEFF SPINNER-HALEV, SURVIVING DIVERSITY: RELIGION AND DEMOCRATIC CITIZENSHIP

79 (2000).
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Spinner-Halev f 3% # 2 ik — 1% 3 $1 Galston 2 42 S fE LL 2% - Al ] LU %
# - Spinner-Halev i 2t Z GalstonZ & (i E W TH E—— A B H
WEBFEH BN AEERT AR RN A o B2k 4 - Spinner-
Halev 47 % # 4% % Galston £ 3& & (1 % (VA R E QA EHY o 3
Z - feSpinner-HalevFi 4% i M K A HAZE 2 T - B4 L RF 05
HHBP LR T EEHER BN TIRG T AL S84 S
ZHWTRABTR  WEALR TR R A RILE - HE
FRTEAE TR AT HER -

SR - R A o Spinner-Halev fir 42 W 09 4% % d 7 38 A E 5% -
ST R ARG R A — BT EEN  THNHE
| o Daniel WeinstockZE T ¥l —BE X EFHH - Z T WA REEZE
EZH-ERBNYE  FE ARASERE (flXe) IR
2% TR - A0 B =AM R A (T — B AR (R R
FHTEERANRR NEZHERTRE "B BRI R
WHEEF, ZEEE - BREL  CERWNBAT  REMETHE
HFXE—HB " TARBETH T EHE R, ( “unacceptably
asymmetrical way”) o JFEl - EREHREBEF - E—FHHA
W RBBENEH  UBE TN ALERT 2 LR
Bar A ™ o gk — 18 4 6 A 0 b Tashk B2 8 2 18 4% 2 L Ak B2

7' g 4% Spinner-Halev 1,32 45 $& ¥ Galston {2 3 ot /9 55 (3) JEL 38/ - {602 3% K 303

Spinner-Halev & [ ¥f it — 23K - 7RA > #HEFRRELLRAH T A B E "%
i, -
%8 Daniel M. Weinstock, 4 Freedom of Religion-Based Argument for the Regulation
of Religious Schools, in RELIGION AND THE EXERCISE OF PUBLIC AUTHORITY 167,
173 (Benjamin L. Berger & Richard Moon eds., 2016).
1d. at 172. fHEF TR A2 R P, - Weinstocksd s 1R H —1&
AR PN, (“acceptably asymmetrical way”) o h—Z g
IR EUE @ BENMEZ T 2B E B S - i m ey NS R uses - B2

99
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WZTRA TREERELET B FHFNNEeER
(Fe) fTASmBERBEEY AYLETHHREIRRAZTAES
MEENER M REHEINEREET - ERFTHENNET
ERAEHHBEREETEENRS  RUBRBLRELRL G E
BHUTETHWEREEESR AEEZEZTHER SRR —E
TAWHMAX WER  EHTRAEEMAN THP L REHHER
THE - ERNERRNZ TR RNERE - ol E—F " TIH
BEXWTFEEN ) THIETRK  ERAETHEEETRALE
ANE E R

4% % - 2 Spinner-Halevfrig i 2 B £ 2 T - THALF T W
B E T T ERE LT IR B/ B A 7 7 3O B E R s
BomMRA—ERRA BN ERATHEENEEZEAN
iR c ERNERKELFFNEE KL B8 LR K —E
"TEEMHMAN WEE O HZENEEEEZRAERTEE -
Mo EHW S - GalstonFr# AR E - FE—ERUAHERTHD
BABTNREEA—E T A ERNBERE ) WxBEEE - BXH
HER - FHDYEEFT#E E WHE WA JE T 4 GalstonAZ & # iy
FIMW M EM c R ESKWBERLT - A RR - FHD BFF
BHOREFEE LT R AT e B EE—fMFE
B HAEARALFMEETRNAEF - EMEAEEY
T o

27 NS v F At T 1 Y 3% e W] RE MR D A B ERRR o BEAM S B ECE T
WHEEAEZE -HENERSAMS  BEEMOAZE T aENLEHE
(equipped ) » {5 FLRF 26 A ) H A BE 4R 0RF > 2 B0 17 BT 7R T ARG B AL
At ° 1d.
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=~ RE B U PRSP SERE 2

FESREBEERANERFENEL  FHERTE AR
—JR B TER RN S S BRI R A S RE/UD
o ST R 0 T 2 4) 2 RSO T AT b — R - B
F Rl UL £ Bl 401 £ 3% 0 2 # Robin Westid 3 81 it &k iy — 5 &%
BEG o BEXEZAMURAXHEANSLMER - £HAERL
BRI WEME S TR R R BRI - R T West
PECRAER THERY WA RERFHERIEL AR
Rk Z B R o West T AZ A& 24  RTHBEHE
B HRY  RELRAER ) HERME—FEE
CRIR T ERIE 2 it & 224

WestE% - £ £ B - o1& 1877 B oA AR A 3% K Fr 4kl 4
AR BOR EB T TN R R A R RRIGTR L AR o e —
AEZWNETNEE THERFNST 7 - RIOWER - FRMEEKA
WA e Ao BRSO UR R — R BT R B, 1Y .
TEWestt BB - BRRBAEG L EL e —AEER LAY
A BERM (2EA) RAE—EEAEN EATH - EXs
SEW - FEEEEE " MHE  RERRZTAEY T EH#
M—EAEEREARBRLERES %y ERERSETREIHE
THKBEWERMETE  TRE—EHAMARFZEETE
Fl Westi 350030 - BAA AT B E R TSGR 7 A% — R &

100 Robin West, Freedom of the Church and Our Endangered Civil Rights: Exiting the

Social Contract, in THE RISE OF CORPORATE RELIGIOUS LIBERTY 399, 399-418
(Micah Schwartzman et al. eds., 2016).
1d. at 400.

102 1d.
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_ SRRt IR AT RARI 2
—Odgin=A "k A e kg 7

N

£ RALHE  TAHEREE WA & R B RO R
HEEEREE, " N BRE—E THEATA,

West#5 - 37 3 M B 25 3% B A R P A 2 - Rk B d A
M THEHEEB AL REER G EREZ) N AEEE
B AR TR, (exit rights) ™o A TREMME, KT
FHEBERALELRMEAEBAL LT RAREHLHE
Fl - SRR AREE T HE - TR —EL A
e B8 E R R RN A AT EHE R A b — N i 1 2
S ARFAEEERRAREE 2T T —EE "B 8
B | (“separate sovereign communities” ) 105, e KR IR B R —

W)

03 Id. at 400-01. (“To discriminate in employment in violation of those laws...is also

to break faith with and to undermine the shared national project of creating a world
of equal opportunity and full participation that is free of racism and sexism and
their related effects.”)

1O BRI TR WestE 3L il exit rights” 3 » B ZABLA ST
P B SR BB RG R & T BERAURER] ,  (right to exit; exit rights) FESESZ R
ER—H > BEREM-BERER EAWMERAENESR © B5—  Westfi g
7 “exit rights™ (5 7 # BIH 4 2 AL € g MAERUAEESIR T » 5
BE S B ARG TR T A DR S YR OR G X R R - “exit
rights” — 34 FCIE R EAE TR A B3 5 2 3R 8 2T 7 KB g
1o = > Westam il iy “exit rights™ /& B A & H B I#HY - MR 50 H = A8
JEZA SR B L G HVRER] - 280 - BUBTT B SUB Y “exit rights”&l1)¢ A M
D EHE® - ERZBNWEHERBUETER KRB L > FHER T
{1871 B B e 52 e bR 3% B RS Y RE AR B ] - (P BT 2 e T 02 - AR TEEREEY
BT ERVEFEES 2 - EEEMIFZZERN (2RACN L
T2 — ) Woaralam) o AR ERYRE - KA SR West T 1 2 exit
rightsB 5 fH E ZEUATT B2 52 B3 F Zexit rights » 43 | DL (B K [E 09 o SC3E 58
KAz : WATE R HEEE o MR L T ERFIRE ) 50T BERAVREA, -

105 West, supra note 100, at 404.
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TR RORRERD ) " R R B AR A BT R
ZRRERE Rz e & B AENET o Westdg i - 31 F KB A b
— TR XL REENGH  REXEREERR-_O—
— % P 1€ i z Hosanna-Tabor Evangelical Lutheran Church and School
v. EEOCZ #| 3" o R £ £ B % & 50— b 2 ok o o
A T #H P4, (the ministerial exception ) 3k H| . B E# AL > M
—H Al Z 8 TR FAE R AR B B RS R B
PRGN R E R B E 2 R RS L o —% )
Tr 2B ERSMEREIGTN T BEEHERK L (free exercise
clause ) # " % F H # &7 ; (the establishment clause ) Pt |7 &
2p{109 o

R - Westal 2 » 35 H |1 7k [ 3 3L R4 Bl T 2 % 208 R T A
HW—E TR, MHEABEREAREEERRENGE o &
FEWNE  HEETEEARMHEH AW (“the aspirations of the
civil society”) "* - EHE MY € B K E Z A4 T West— P
e TAE EALE -BE WE SEZadsEr ok
Westik o - THEEATZH M " HEEAE 7 BY AR IR Bl 7 RO AR

106 Id. at 405.

107
132 S. Ct. 694 (2012).

108 1d. at 705-06. (“Since the passage of Title VII of the Civil Rights Act of 1964...and
other employment discrimination laws, the Courts of Appeals have uniformly
recognized the existence of a ‘ministerial exception,” grounded in the First
Amendment, that precludes application of such legislation to claims concerning the
employment relationship between a religious institution and its ministers. We agree
that there is such a ministerial exception.”) [Emphasis added; footnote omitted].

109
Id. at 706.

110 West, supra note 100, at 403.

m Id. at 404, 418.
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ZEBGTMAHER BB A ENEA— SR T e e
A HA LML B EEER T RENRY c EXEWNE
B Westt\U A5 AR B A REE : "ROFFEHANBRE
B BTEFMBAETERME A BB IWEE TR &
EWREF  ERAERRE B ERRE s, o
(] =1 -3

B Westi EEANREAZEFPWE LR A EGH A&
THEEY T HeERAE,  SHRNTEFHERIEL S
PR R R B A B EE W AD T RE Bk h—
BB —EET S AWM G 2N ZNERTCHT Y
FEAFAELETHEE  SHEARTREFE - He s 2 —
HREEATEHYEHRE  BTRETRAEEEHN— W ERE
o UHAENA T RERAEB L EWERFT LB AT - %
HEE - ATHEY ZAYR

HR REASTEEANTEHANZERMME N ISR
Bl EEL—  ERE R —WE - A EE D EAE—
BT TS 24 BEEETASTEMEENEE -l
T B, o Westt HABMEMEHA TS M RBUR M £ A
W EAITEHERE ST TBBIT W ATE TR M E AR
Fl,  BEMTENEEERENAMRELAZBABENTES
2 — 18 B B 8y~ o IF4wSpinner-HalevFrdg 0y : " 45 4L4%
HBAEEFEEANE D EHEE - DL I RELETARAW
B REXHE—EBROEAL IR E R EEY A M —EHE

112 . . . . . .
Id. at 416. (“Our newly discovered exit rights...give their holders rights to live

separately, and differently, from the rest of us, freed from the obligations of

otherwise shared norms of general applicability.”)
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FEBFEHEEAEL M D EREEz L SHRW—TREdEEH  #
HAERGE B ERNEETR RN TRETEER N
falbrzop o 1o L Bk R West B R A € 3 49 2 B R TR Bk R
M—EEEER SR BEERK—ZBENEEER - A8 T AMK
BHERZN (FHREFEFH) GAMEHLEALELALF A EDN
AT

hoh  TEEGRNE  ALFHERETIENAETES —
S RERFERTFERNNEZHEME - EH—BRF BEXETE
FHEBRFEM TSR HFEEAREEEENTH G FEE
By HEFU IR > BN AME E 2 7ES.ALS. v. France O ph— 46 4% p |y b
HU—FREAE T T ENEE - BMNARERERZEFITBRAN
B LS EAEALG I FROLT WA E W a4
HERNGEMEAFEIMRZ A E o tb—% % (Loi n° 2010-1192
du 11 octobre 2010) EEHHWH & - BEFER N AT L K
RERHENTFR " RF, (niqab - KA T2 EERT - R &

113 .
Jeff Spinner-Halev, Autonomy, Association and Pluralism, in MINORITIES WITHIN

MINORITIES: EQUALITY, RIGHTS, AND DIVERSITY 157, 161 (Avigail Eisenberg & Jeff
Spinner-Halev eds., 2005).

BATY TFE ) B TEEHEE ) E A B R R EE AV o S
EF2FONEEH R » &3 B i &% R 7 2000 4 Fr {F B A Boy Scouts of
America v. Dale (530 U.S. 640 (2000)) * ;EBE A HA T » EHEHEE—
@ "HEMERE , (expressive association) - I HHIREA(E > FHMEMT R
A IE—fEEfE EIEEHT R W B EMEE N E SR EE 2 HE
FREL o I > BEOREE B E N2 —(E AR EH CHYEE S o s HEE
B BB A - W E RGP E 2 BB BUE SR TR ENEE - &
FTHZEBEMAHEE VR RE ZRBMESS B B 2R - JIE - #FF
M E7E (public accommodations law ) HRHAEE (RIS 2 BEE » 157
MR EHEEE -

15 S.A.S. v. France [GC], Application no. 43835/11, 1 July 2014.

114
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BB ZEELY ) & THF, (buqac 2 REH  EARE
ERAEHEFEAERLRALEIIEE) MBS o

— R EMA— T BN SRS, - R RS
Bo MMEBREEATY  TBEAFRARELONHLENNE D
Aok—H g ERRBELREEEN—ERE " g
BELEE R TREA R AR S2REHZET B
ERERTOBBETNERT  MREBHER TEEEALRY
Fa'™ o8 h—HAEAERWER  RETABRTHRL
B TEWP LERS, EEHE R NEARZERRRELTE
WM EER  EABEALCENARERZE TEE" ML
— BN ERANNE  RPT UGS  FEES eI
FENEBH R ERSIREL BB HL G EHE AL —TTHE
BT EH TSR DEMEFRERELO B ALy ALY
BZHTRE-

AT BERERE (—FABI AT L) WA w2
TRBRMEHE XML UREABETER "Hks TR
A, Ve FEMTEE - T TRt kN R R
MHMKE BRI EEER T 2 FZ , 200 R
W EEHEREEF R REON o Ak R WBHE - MBI
HHHFRAREY ol EHEEEL  RFEUREENT
FEANBERLFEHE MR TRT L TE o Bl FE TR

116 Id. at para. 25.

117 1d.

118 1d.

19 Id. at para. 11.

120 1d.
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BREZFHRAMLES  HARREMET LHRETE -
BN AR E s AR UFEBRFEL—RE EZH "R
i ¢4 , (wide margin of appreciation) %/ '%2 > # & —H A ZE
HHREF 2 2400 Rk E R AR F8ME UK FIRZ A E o AR 3
HF o FREA Fh— RSB RRMEANLEEEEFRDR
WML heE  AERTRL TREEL TS, Al REL—4
RFUEE
RIRETELE » F L FFT AN HEFILHA NPT
R Z LA e gy ATAE R T Bk > Ak B B VAT 3]
FEZ L RB L EARETFLREE > RBERK—EFESANGE
I H 2B B B 2R T AR e Al 2473 | 04 B
EDRERRED o MR H 0 RIERL 0 EATHE BAR TR T ZAEH] 64
BT RBEBETRAEIIERNFFRE T (e R EEF
A) Brdn Rt AT » R IERANTR L T AR EMBA R 4 & F ¥
FABAATIE I B & ey R AHEA L g &'

121 1d. at para. 12.

"2 o AR B BB A A o S S SR G R ¢ (0 —
REBRNEB S » AR E—EHREHETHRZEEBTREAGE AR
EENSEZR  BANBERHE B AGLHAER PRI SE (1d at
para. 154) QRN EEEZ SRR ILEASGHRFRERES 2 HE - £
MALAFAES G, (1d. at para. 156) -

3 Id. at para. 119. (“[The Court] does not doubt that gender equality might rightly
justify an interference with the exercise of certain rights and freedoms enshrined in
the Convention...Thus a State Party which, in the name of gender equality,
prohibits anyone from forcing women to conceal their face pursues an aim which
corresponds to the ‘protection of the rights and freedoms of others’ within the
meaning of the second paragraphs of Articles 8 and 9 of the Convention...The
Court takes the view, however, that a State Party cannot invoke gender equality in
order to ban a practice that is defended by women—such as the applicant—in the
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BEZ BMNABERRE  EABREZBGEWEREEE
HemELr  wPEETEEMZE AL (FhlZ 0% ) Atk
Ry R o W HMTITE AR ENZERENEAZ > Bt
WEABEENANTURENFE - FIABE XA B U RESRMER
Hahm MEFERMBREFRL OO —FIT EZEEENT
FH O MERMERMMIAL EORNGENZE TEE - EWEHE
5 #f — A7 % 2 f7 K £ Sébastien Van Drooghenbroeck# 3% 7> 3% i A &
AT ey > T E 2  SASH Bz IR E—(HIEY HE
HeBREnEEnRE - —EARAMs /AT 8 0 = 5458 0 R
EHBRTE "B, SERSTFHN—EBELESR  THAFFE
By TR, lRE , e

B AE—ERBERKE SR E T ELENRE
REBAEE MR - A5 RPN LR ARG EN
AE - BREREZE R A R RG] A EHMPITE R T
ERHEMFBERLER "HE L o TR S LA & I H HALE
SPIAEN B HEREMNTE > ERRT FELT EZ L
THEBZNARERETERA A d TRTEREBRRE LA
# o

MEETT AR > AN SCER 2 Robin West T B Y JH BRI AR B AL & 3 47

context of the exercise of the rights enshrined in those provisions, unless it were to

be understood that individuals could be protected on that basis from the exercise of
their own fundamental rights and freedoms.”) [LJE > 22755 H 075 ~ Mg
JEEEE 0 S.AS. v. France (GERIZE LN AILGATSEIZ ) » & © BON AREERE
FoHEEE (AR -

124 Sébastien Van Drooghenbroeck, Conflict and Consent: Does the Theory of Waiver
of Fundamental Rights Offer Solutions to Settle Their Conflicts?, in WHEN HUMAN
RIGHTS CLASH AT THE EUROPEAN COURT OF HUMAN RIGHTS: CONFLICT OR

HARMONY? 58, 69 (Stijn Smet & Eva Brems eds., 2017).
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WEmLTZE > RERe T - 1L FHEE LR F L —H
TRz e2H 2EREEEE -BEAERIBHELHdaE
ZERE SHEEZAABEXHAEFTEAEGNHALT - LTF
ERZETREZ "HE

= /RN W o3 B E R SR R s

BTR  AXHRFEBEERN 2 "HARE ) WEE - £
EE—BRFWNEEREE  BEERNEZEZH A RALERZIRE
B T R AEER R RAEAAITEZFEE o
O T ZEEMETEERET | EimaRAA

fm & Kk £ Alvin Esausx 37 1 ¥ % 20 B B 82 3 b R %
(FAEFER) 2EHERL—FE ®BET "EHEEREN
( “spatial-presumption model” ) B H 1 o Bsaux % ¥ EH E W
S AR B AR MR HRNEERT - EHRAA
BRBEAEWNFGEAENFR > MR ERFR o R A EAES
MG TRER —E " EE M ENZHF, (“a presumption of
inclusive accommodation”) : & 5 i [B £ 3 (8 AT A48 3 T H EE AT
Hrw R E5REE (FARRMERNEMZLER)  ERSBWIE
B MR & % P % A 49 (accommodate ) A R 2 £ 7| £
o EREA  ENIHPWEBEEET TSR

MW EAFEHFTAET - "THMMEZER, (“
presumption of exclusivity” ) : FERAEB T » " ZHEEEREE

125 Alvin J. Esau, Freedom of Religion, Competing Rights and Spatial Priority
Presumptions, in RELIGION LIBERTY AND THE JURISDICTIONAL LIMITS OF LAW 287,
299 (Tain T. Benson & Barry W. Bussey eds., 2017).

Id. at 288.
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HRERERMA LT T, E R SRR RE R
EHAGEE P ELN | T o BsauE F 0 EAL BB AN
W& o E 0 S 2H B R E ] (trump ) A L 2 HE F
o EAER TR EREET R PSS WAL EH P

BTRAENEBRRE FHIEEHN TAREENZHE,
Esawft 7 — AR A MEREF LWL - EEEEHF - —HE
B PTsE e #Uk (Mennonite ) By k3FE - & 7 ELKERE - Fik
BETHER I SEE  SHAERETER P mERE R
PR EESh—REEMFEERENH—Hr  —HFLEES
e Ak I TEEEHTABHEREE  RFLE (THk
BREEN) FREEREEtryREs ™ K - E£hrHE
EBuEEG o A HEBRSEEET T AMREFN—EEH o
TR B R R E L — W E R P2 T B R
AR 3T R o 5 L 18 MR 4R 10 35 4 I AR 9 B S AT 8
HoMAMGHESHER S AEEFRELEFER TEELY
" AM# ; (Human Rights Code) - [H b #| ¥ o (7] JE ik 1% 15 %
BaE™ o kHkhzt EREBRAEMIERMMARENS
¥132 o

Alvin Esaufing RikEes bR W E 3 Y hittisz— "

127 1d.

1d.
129 Id. at 298.

130 1d.

131 Eadie and Thomas v. Riverbend Bed and Breakfast and others (No. 2), 2012
BCHRT 247.
Esau, supra note 125, at 298.

153 i Esau By S U (TREE I B (F © 52 ALVIN J. EsAU, THE COURTS

AND THE COLONIES: THE LITIGATION OF HUTTERITE CHURCH DISPUTES (2006); Alvin
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W WA —E 6] HRE AR H ko TR
AEFHEEY  EHEERAE ATESREL  FLBREE
A AR S R — M TAEEM o R Al
T—EAANER o M— BN T AEH - T LA AE e — 4
WP s R bR T S - R R AT R
MELHEXEP B "h—EWEHNEELETFENEL
PEMHREEHRITANERES  BEEMMAET —EAES
B ATt T AT 01— 2 T v 9 e e s R, 120 o
EH ARG R ET A TR E A o A (R HE R AT
g HABNMIBS LR BT g ERE o

R Bsaus ANERTH TAARBNZER BIFETE
HEMBPL c EOBEEY  F—EENERTELHEHE
o MERFEGEEIRCEHAEAELAEEHERNERE &
FLAR 2 — 7 BB AT B RFS 5 0 6 BB B o v - B
FEsausl A X AW E X MIEEHE L hTT - BT EED
WP AMER - Esausl s T AAWBM LS ) EAER TR —
18 T MEAES 5 5 30 A e 0 B A o Bl 5 A5 {07 A o AT B —

J. Esau, Islands of Exclusivity Revisited: Religious Organizations, Employment
Discrimination and Heintz v. Christian Horizons, 15 CANADIAN LAB. & Emp. L.J.
389, 389-434 (2009); Alvin J. Esau, Living by Different Laws: Legal Pluralism,
Freedom of Religion, and Illiberal Religious Groups, in LAW AND RELIGIOUS
PLURALISM IN CANADA 110, 110-39 (Richard J. Moon ed., 2008).

134 Esau, supra note 125, at 298.

135 1d.

136 Id. at 299.

T 14 (e A AT BV S+ TR B R (RS 1B

%8 ATETT R BOHFEEE BUS MBI - See id. at 303.
Id.
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FARMEBEEN AW ER— THERER ) c REBH - I
— R EEH N — AR MHER B WELERT
W EE - TEAES T R EE%E T AR
BEERLSE R A TR S NP R T R Al
DA SRR AR T AR EG R - EAERT R R
NEAATHE R - 5SS BT S (R 2 kR
ATEBBREZER - TIRB LR R EZ Ao

7t Fernandez Martinez v. Spain— £ W FH F > W R T E E A K
BERTE S Y T T AT R E T T B R B
B THERXMETFA: ATIHEE—Bx ABAT AN EES
BHEHH 2R WREEREZE M o 400 L &35 3T #Esau
TREMTEREA BRWAL  REW—EBEMEE AR

139 14, at 320.

MO R AR IR AFTE RAMEN ) (hybrid cases) {RE 7%
BIR 25 45 DA e 81 B 1 [ 7 A SEI BB A A GBI 2 2281 - fBil4n > iR — 4
5= 2k & 18 I H4% RE Christian Horizons o Christian Horizons&—{l &3 & M
B Pt A T HR B 18 IR B AT A B Zid# o Christian Horizons 5 H 52 Fififian »
W HEHEAEEREE AR REEEENHE (FIOEHZBF - BEE
H) - HEL B EEAESE %S O EEEA LB > 7R8> R
B ER A B S EMERE - W H bt — B 82 2k B BUR 09 & B i Bl
(See id. at 309-10) - EkEHY— (BRI EEERE S TER 2 58 (S#E
) g > FELAME—<E (A RLEE) ~ HE(EE A EIFERAE ?
EsaulY & /AZ » AEEN T AN TER ) DURRAEE B T PR 2 TH
e BB ETLIGEEFH o RS EE N TIERBEE S R
CREHRE B TIREEERE , o TIREHEIRR ) VA T Bl E 05 e R (R
TEFEFRAFENERNEE S L - JRE > ZE RS 2 iR AT EAYEE
RS E N GER R S AR i Fa & 2 46 o 281 - $1¥ E 88 N B B P g 19
N & EsauBlll 30 By ax B 5% 7> HE (g B3 15 oK At (FT 8 <7 AR SR BUS (TP dilE 2 81
# o AN RIEEEZ R o See id. at 310.
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B ERWEEREFEAETPER (BEZHZERE) FFERZT
GIER A vk » RARMES A - o B AR AL AR R AT 0
() A B e P —SEis 2 Z 2 7

HhEEARMELZNE  EATHTEATET T ERUT
ZMERHEE o AERP R EEL UL AL REH
EERR HMEATHEZHERGELY (integity) - WA
REXEHENEFRERRNER  FEAORREHTERA
HREREEN N TEREEHZHERYE - B—F &R - &
Bk Z S BB R A T E R o RR R S
ARTBERTURIE - F SRR EF AL FREEEEH
M B B o IE 4o Spinner-HalevFi 35 8 - #L 30 5 202 x5 #04d 2
(BARDPRZHEHE) WEEETR LT 2WME™ - 221
B DBEHBENS LR A TSR P EESE LB
BEBEET MEAEARTE (FlBUme a5 m A #HET
e s ) Mo mEr AT TRAEE WEAZT A&
PO B E N E RPN E L R SR AT RN HEAT o B
W DR S BEET B S T E SRR - T LA —
MBFRENTERME  NBRTTRELLRTHAT SR+ HE
BIEMAR,  WEESEHBANZHEET s

KT X HEBLTATZHLERGEFACEETL) 2R
B ONEERALENTEREATN T FERT ZRERRILET
FHUTNEM  BALSRERRE R AT YRS F A E
B - Tk B AR M R HE A SO A S o TR RP -

141 SPINNER-HALEV, supra note 96, at 116-17.

142 1d.

143 1d.
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REBNTZTHELEHERREROELT - AALERT FH
REHMAZE 2 MO ERAEEF AR P EFEE—F
FHRAK - EEARFENLZRWRE T TER "EEERA , 2
WA ALERALBM AT EREIETHAERB A ERLES
VT E 2 A R 8 2 B L o
E%Ei%?%%i%’ﬁ%iﬁ%%m%%~$%’r%ﬁ
E 1 [ A EENEE— WK TE S,
£, ﬁi%&’ﬁmﬁ%%%%$%%~$%ﬁ%$%ﬁmm
V. Germany Schiith v. Germany - [l % Siebenhaar v. Germany & % [
ZHRECRFER - EE=AX0F  FTHEEEE TZEE =
HEZFHRBEARASEHEITY  EBRRETHRF P LA EMA
RAWAN L H > ERLEEFF - & TWHE LI b E B
WA LA e REWR— 5K THREFRARERL/ AAAL
T EIR & 0 & A o BUE L35 =8 £ 0] 7T g & 3 £ R A F IR &
FES  BERERA  EAEFTHRFEEZNMANER > FHib
BRI IEH R FZ T E AR R 2 — 848 AL F BRI oy ik g o
FREH REE PRS2 — FRTFAIEE o & EAEAR
KRNV T =ZEEPESETRE LA EZEENE R - A&
o AEREDEZFERLEIAHF AL —FF  "TRUPE
REmMFEFRIRCZEREGHEE T RUAPEEZEZHEE
REHE - REHEHERIAEMNE " TH  EARRLIKSE
FoORHA T RETHEZAERYERES TR ERAR

144 . ,
Fernandez Martinez, supra note 6, at para. 75.

S 14, at para. 76. A EH L T EEABE Y W5+ BhiE = (HEFIE FRER
IS -
46 Id. at para. 143.
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TR RAETH Z &R FAt  AAEPRE—HNEEHER
FRis R X H—hHER LR ERTH EREGMAAE LR E
B - EREA TERSZBNBNESEREET  SHZEH
BB Ea B AR e FHRAER (BREX] #
FlA U RN HETH SR EE - T o b — R
RS R AFRREREE S, Y EERE - BB LR
EUHAETRZR - F—EFTRLRUEZY > TRXE—F
TRACAREFTEEN - BABRMNNLTRELE  FHEBEHER
FELEETAIERFHZBEBAARMZEEL MBS > B
TR EEHEEY - h—FATRAH AR - T FERET B AR
BTHTZREBOASEGETTRRE A RE -

CRUN AR AR SR EI 2R R

R FEIRsHEEL—ERMEEEET S AREL - A&
AUEBEN - SR REZXREZER REAFLTHLRED
I — [ A& AL FHUIK A8 P B A o T JE B E B A — B B A AR
K&+~ WRABATEZIRE o THREAERT T RE—EA
W R RS BR M ER X EHE AR 28 LR REEZ
AR K R S JR A AR B o ik e o R R OH] 2 T 3 O BN Z 3k R R
NRWFE EEET BN E TR TR ATEALERAATFTE
MTFRIRBE L 2 EER AREERT SR FREEE A
RAEAEFFEERRZZBBANRA - E—FH > EFRLAR
B —EE R Z BB MRS EE M o AT B R
B BN AR BB R 0 R A B BB 1R 2 SR AT R A e oL

=

%

147 1d.
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#Carolyn EvansiZChristopher ThomasF7 35 # iy - B A B A
H B A BB ARE A RTAE L 0 R E F AL — AR - AT AN
EEHEE, AR TARNEFRENTEZER, Ao
R BRNARAR TETEXRER R Z B2 M ER FEREW
PMRAEL,  BH TG AR EH R, o TR
BOMABAKEZRKBRETHER  CEF—LEZXNEZY
EERBHC AR - HILBON ALK F LR T " B R
B RMBER  THRERAEL—E T EENHRE, o
B At Z & & ( European Commission of Human Rights ) 7
HARF T GHE  REEANTHEHESGERK Al "TEEXHK
T W EHUR R R 3T 0 R E R BN AR A ST
—EREXRTORAREA T T TRBERLERXY
FOMZMT - FE L —HAAEALBAHYGLE
Foo b H e A EGAE AT 0 A RIS B Kk & A B ZE #) Ty o B
%o —BEREEGORHRCETELET - K> BT BHAL
BEIMEZRR  —EBR RGOS LA R HHAMIAE R
B ooy BBEAREE o R A& » R RAAEAT Adm A KA R
W B RHE™
Carolyn Evans¥iChristopher Thomasz% % - B A £ N\ 47 2 15

148 Carolyn Evans & Christopher A. Thomas, Church-State Relations in the European
Court of Human Rights, 2006 BYU L. REV. 699, 699 (2006).

"9 1. (HISSCREERR) -

150 Id. at 706. (“[T]he text of the ECHR does not mention establishment and takes no
explicit position on whether it should be permitted. The ECHR was drafted well
after other constitutions that required separation of church and state, and the
absence of such a provision cannot therefore be attributed to mere oversight.”)

151 Darby v. Sweden, Eur. Comm’n H.R. DEC. & Rep. para. 45 (1989). f#5[Hid. at

707.
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XHWEUKBMAEZ B B2 Fk - TR Er B R Z2—7E
"THUFHEE B RREERHB A, (“a purely religious-
freedom focused approach to the relationship between church and
state” ) HIIL o H  HERELEI AL LT LRERA
HoOHERGTERANEREEGHMERNAEAZTHEEZEEN
/,i_,153 o

AR - EHEEENZ - BN AR ZEE = OO = F 17 Refah
Partisi (the Welfare Party) and Others v. Turkey154—‘§ o R
BHEERMABZTHEEZNRA o Alb—H Y > BREFTLEHEHRL
% ¥k % [T Refah it — + F 3 B0 & 5 5 @ #ng #| & o Refahlb — B &
W EERE TR B T UFHT R B EE (sharia law ) R4 H
FoURRFHACUWALTFANEEETEEA D - B RA
B DRI HAEERRAERZNEREANFHERAREENT
HO o MEFACMELTR A A SRR BRARZE
BEHMERNTRERZ TRk > AENGREEAE B P52 8
Bl B KRB VR R F 14— HPTRE ™ - Bt B ERE
Pir 5% #8 ey 4 £ £ % S\ B (a theocratic regime ) # ik [ 78 2 2 4K A
NHEEN  FhTEHEBERZRBELEEMEB AR T RER
AIEIGERRR SR a2 R AR TELEER T —

152 Id. at 701.

153 Id. at 721.

w4Rﬁ%thﬁ(mer&umw)mdomﬂsvThﬁw[Gq,Amhwmmnm.
41340/98, 41342/98, 41343/98 and 41344/98, 13 February 2003.

156 Id. at para. 116.

156 Id. at para. 123.

157 Id. at para. 119.

158 Id. at paras. 135-36.
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_ SRRt IR AT RARI 2
—Odgin=A "k AR Mk chig e O

BESKUNE AR B R Sl —3 B B HIRA B H A L
THABAEANAT THRE — SRNESER 2 - BEHR
SHEBLTHH LORY - AW LSRR ET LT —RAS
TR EHEMNAREREEERA 2 H o

R #  7 BEfEFernandez Martinez v. Spain— % ¥ 1~ # J& 4 %
FRBETHEARIFL—SERA—ERUPEREH hERNE
Z O BABRBERWAETMS TRLA T HEN  ELhAL—BHZ
BRBRMEFE THA LGN RIE R BERBE (L
BABBNER P B EA LA LR EEEERAIAFE LTS
ERTTHEREFZARBAER L HAEE — FEHAR
REEERENBEEZTHH R HAEEEETEEREAT
EREER T RRAE ) L EENE WEARERT HHETHEH
B A A1 o

B R BRIFELESEEPEMNERZTERNR

AXUTHE—FHT - BT TEBEMEN, 29 EFXHE
BFHRZEZEERLT > A _EETEEZNEZR "ER AL E
B, B TRBMEEE ) o AT Ay o BN A
Fernandez Martinez v. Spainz #| kP &b H I Kk Ly iyE —(HE &K o
BN TR EENR ) B TS HEES, N T EBEERA, BER
MFlREEF EE TEENMA  BEERE E_EHERE T H
BHER AREERESRTHERIFZNESGT  HAHARER

159 Evans & Thomas, supra note 148, at 713-15.

100 pn oM A RESEBRAE S B T BO R (RS | P GT 4 A B SRR o
B EEUFATEREL S FE B ERYRERE > JREE 2 FiRingelheim, supra note 52, at 39,
43-44.
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NMEHBEEEERAEAEAMEZ EaHER  BRAEFHCTE
B ER -

— ~ RO

EREAEHRFBRER  REEALA SR TR EILEE
M HAREHECHEE, - ¥4 WRAXENEREEZH
WA YERIE - BN A —ERE R — A
SHHCH WA R B R A Rk B BT DUBOR B
e Tk, B BETRE S TRBESELZHAE
— R AW R HE D ESCE R A0 T A
B — A LR s BRI E s, 1.

Bt EERZ BT ORE BB RA ) - B—ERT L RN
HZ - 2EAL—EETUGBAG A EE AR THEENR
BEo AR EEN YRR HAME R E R e
FHRAFEANWEENL  MEEL—BAEZAE  LRABRB 27
FREHEAZSTEAF R ERTAEBUSHEN AL
BRI B ST ARSI — AR T LR - B
HERNEH a2 AERBREGE - HEH - ZX—RAEHR
SHERZ SHENNERTEEANEEN - ANEREIR M
ZIMMAEER T EHNEHE  CTEAY SR IR Al
BREWEE M EHE LRI FRARGELHEF - B
TR EHLENR

16
1

! Fernandez Martinez, supra note 6, at para. 137.

62 Id. at para. 135. (“Indeed, from the perspective of the Church’s interest in
upholding the coherence of its precepts, teaching Catholic religion to adolescents
can be considered a crucial function requiring special allegiance.”)[Emphasis
added].
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B —EIR T B R T T R O — R
fr B AR SR NERETLEEAZEES - A THE
W—EE AXUTEANABEUBBEN AR R E-O—OFE=
O——%  HHFHEBEBELETHAELZ E%  FEm =5
Flh o BRI H AWM ST EREE  BEHWET RS bk
AL - B SRR A Y R AR B 65 S A T A B
fr - BEHARMEL LR ME FEENSEEE

(Schiith v. Germany (2010)'%*

A % J£ 45 Bernhard Josef Schiithst £ g —JL/\ = F % B4 1%
B%RHN—ERERE  EEARGTLERAFER B U KEFIEH
e —NNHERERETHE  LEHKRBENERLT  H5—
L FEE - —AWNEF FREZABLEANBEET —THHE
Bt R ZRWAEREHLARS  BER—UNZEFEY
BerT BRI - LANE2ERE  BRERGHHEZL "R
e E (R A B & M 4 , ( Ecclesiastical Employment and Remuneration
Regulations ) ph—>CfF - R ARGz —H o T HEMKEER
BEez FHRENNTA  SHREAA N ZMEL (termination of
contract without notice ) #y 37 % « Fhm# TS WM EYE , £X
FHeW—EERNEAMELN - B REER T — 4 F 84 E5)
B HEMET—FWTAE BREERTRERESHWTHRA

163 B&77> LA T Schiith v. GermanyEAObst v. Germany . ZE Y/ 4HEBLE G » TREE 2 R4S
#HeFF o AN B 4 TR BION 58 8132 B RS (BOMAFELLY) 8% 0KIE
FRZE > THBUESZIAT] - o - H209-213 > 2011494 -

164 Schiith v. Germany, Application no. 1620/03, 23 September 2010 [Schiith].

165
Id. at paras. 11-13.

166 Id. at para. 8.
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th [ Ml M A Y TR LA BT AT 2 TR A oA o

FAENERARERREEE 2 " #HEREE ) (Kindigungss-
chutzgesetz ) [% A LR ERALE T - LHABF - MHELE
IRELHHREFEFL—ARET AT gaHe LGEE
BTN R A WA LR RE T TAGREZRE
BHEHGEREFARE LRI RE - AP REREHEE KA
SRR o BB WA & E RN OO = £ 5 5 F 4 Friz &
2t BREMR BN A EIRERES 2R T (EE) R %
BHREEBHMENREIREMRIATELEAER  RRT AL
g8z E P BTEEWE  MARETHRAEAHEA
BAZTHE EhEEERRER (AEENER) 2ERITHRE
ARBFAZBEEEHNAERMER - BN AR RS TS 58
o MZO—OFHENNESRZARAAL T LHEINER -

ERARANNESGE LA ENREFERNER - NEREE
EHEW ¥4 ERAARLELITZ TEFWNARES
( “heightened duties of loyalty” ) =z %] % TR R K EHE
MetTEHEH2EER " Eitet  BEBH R LI HE
HEEREEN—EEERRE KL RAERAFEE 2R
DRB &z F# e —F 2 M "M, (proximity ) - i fil-F
REZSBIHEWNE—ENEE - ah rE—Faamn' o
EhAE

BEARANHZT  —EAREEAEAZRAEZHRRE - L1

67 Id. at para. 13.
68 Id. at paras. 15-18.

69 Id. at para. 3.

170 Id. at para. 71.

n Id. at para. 69.
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) §RPHLE 910 3 S BB L
B % VSR N ey Sl

P KAt ey e £ 0 EET U R B R A G m#ir LT

HEo KR AARRABEINERIFERZ BB RT R

AEZI MM BE N ENRENARES W LA F R
ZAE TR RRIE AR B R AT R ZF) B E/THE

PoFi o S

WMEREERFTEAN  BERAZHEE —FA2—EULE
BALEBEEAZET —ARKEAZEIFNEEIE L A
MEBENEREEFE—EAEBRIREG AR Z AR
RGBT datg e T R R AE o (“nature of the post”) © #F
Z o EEARBA—FTEAR TERERA, (FEARRGET
HEBEEZZFHEEARGWFH 2N ERE)  BE5—F@
PLTBRALE B, b — AR R R R A = 3 S o

BRHEREARERVARERZREETZ "EGHNERRT
ZHR HEHERZEEETRENBAEAE % REREE TR
BATHCE I ERBEE G IR E - AN EA KRB R BRI G 2%
W W At R R —a o TR AR AEN A
FELEDZRERGTFNBA T TEABRHRNEEN - BONAEE
MEAEPAFAERNEE  TRARSZMET EH KM EE
W LB ETRELNREERZAFITZERET  BHREE
Tl ge'™ o

BE - FRiEd BRREZTERRNEHEREREN—
I (FRFEREMEmEE)  HUREINERLE R

172 1d.

73 Id. at para. 16. (“In the Tribunal’s view, he had not been bound by heightened
duties of loyalty...because he did not perform pastoral or catechistic duties, did not
have a canonical mandate and was not a member of the managerial staff...”)

174 Id. at para. 71.
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ETEGEHEZHRE — M BRAEHEN £
BHAYERIHeAARNESREAERT 5457 ZEHA—F
EHeotRETHE—TENET  EHAkLBEZRANEH
HrzAeEAEE flER 2R B AEEFL R
EHIREIHEMENL—ST  BERBUEHERRHEXE
BEEBER AL EREERT KRB — o EW T BT
z RERESHBEHAZINNEAGE  BTEFZNEEHTE
o

EREZBAT BN E R (BT T AR 5 28 B
BRZBETK) HEETEZHRE— 55 TS LHEFE
THERT > WEEEATHE  BEEEANE RSN EHRE
B HEREMANEEL AT WARLHREETHMES
WA T AR SR o HI - BN AR KA FENE KX
RHEELENHEFGE  ERTHANNESEL THHAEA
B ARAERANERZHECTHEIER o

(©)Obst v. Germany (2010)"77

TR EA 481 0bst v. Germany— % - # | 3ft z Schiith v.
Germany - J5 B A IR 8 B ERF — KA AR oy # % o 5=
A B R AR — RN BEARER EHEATH -

Ji 4 Michael Heinz Obstsc £ X/ NEEFIHEF R A BE—L
ARERZRECEIHEG " ALEHAHPABRMNEEHE, o —
NNZFRERE THEM LSRG — i fE

175 Id. at para. 73.
176
1d. at paras. 30-32.
7 Obst v. Germany, Application no. 425/03, 23 September 2010 [Obst].
178
Id. at para. 7.
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S HKSEEHERLWEY -SBRREEIELHESER  EX
FEMEAMMHEEN D AXRHLERETHEN - & BT HINEE
WET o FARESZ B ENESE - L E R B BRRAER T
No ATl - NEHFEECTARZ4 - 5 A8 EET R

EREEMREMHEFET 2B T - F105H T
TE TR e EARE o AR TR A RRE R
BEMERRERTA - B G T RA e R o s Al A
SFE G R e EEY
WMETLAZE "EGAREN, ZHK EZHETHMNE
TOFBAEERAE (BRELEEW)  OETELBEE - &
BEUNZAHFBEBZET  OEHTHFIREEHEIYE
T, "o gnyrpy  E-EERWE TLALEMEENRK
B MEELEAMBET4XTHIPMAEGRE S s  REHFE
REeWRA - BB ETHER (FHRESTrTEE) o

REKE 2 T2 F HSchiith v. Germany— £ + M L« JE 4
T W7 Rk R AR B AR - AR T R TR A Ak S 1 T A3 KR
Flph o BAETAEEENHESERRERLF 24 - BN AR XK
AR TR O(EE) REGREEASMENEM L eER
ZHhEEEARY  ERTAAESEZAE, M RE - B
Schiith v. Germany— % 5% 24 K& - BN AR E R E A EN £H
B ABERBH FARE TN E S K E W AREBER -

179 Id. at para. 9.

180 1d.
181

Id. at para. 8.

182 1d.

183 1d.

184 Id. at para. 3.
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ERHARENYESRBA LR TGN L REE R —
th & A % BiSchiith v. Germany 5% Bl 44 £ B— = A & R A R
EWp T EERERLETH TEFARES L A o BERIL
—HEE R AN DEBEENSE T AERGTMENEEE,
MERR - EREESRE FHZTWEIHA—TETA® &
i ffa— BN PMERES  FEEWERTEMSTHE
FhArz— 0 HEEAH B RERA o F B E A
EWREZH AN - wRAEFRE T — B ERGA H
CHTEE "HEBRLERZ AW, Wike  BEERETEH
B B ETFI—ERMEWERED  pegenyEE"Y - H
W BTEREEFIREN TARE,  BRELAATEGLRES
ZHE - HETAEMRER L —HTE - LABFTHE WA
AR R o

Bk BRERAEARE T DR AIRREE - AT AT B
K % Jf 4 $Schiith v. Germany— % 2 Jf 4 7¢ # 5| f1 {8 t F 4% 3| ¥ T
TRy T 1 - JE 05T LA/S B S5 4R 00 45 3 b2 Schiith v. Germany—
% o 2 JR 4 B B 2@ 15 B8 UL 3% B T o Schiith k4 BT B (£ 1 £
BREREQEEHEE  TRNBRBIELEEN SR EE P
W FHEEHER BT H o ATObsts A BT T AR
GHPBHNEEE , 2BAEALTEA bz BEE REARM
B2 (THERAFER) HAERERNALHAEIE AR
& &5 7 BT % 5k o

B AEREZBE RN EMRE R E A2 R EHEARN

185 Id. at para. 17.

186 Id. at para. 38.

187 Id. at para. 17.
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BEW B LtERNIEARETREEN RS2 —  HLR
KEF - FBEFARETRBRETOUER - A eRt kg "7
EE, UREHEA 2 BEFERNASEREEEE - HLENA
BHERAREP R BN LT RERAREIY R ZF 25 4T
IHWTHETEB R BNEREELEAG SR THAE
EWFEREEY  ELAEFAMESEE AR

(=)Siebenhaar v. Germany (201 l)189

Ji & Astrid Siebenhaar<%+ H — /L LEF# - X BAEERE T
Jk# & (Evangelischen Landeskirche in Baden ) 7£ 3% 18 ff X /& 1% AT
Regm—FRyAE  EEZY ZENZE WBREAFHRE
TREIZH ez "EHEERETRATE T HHEZRIE
MRS B, FRE 2 THA L FRE BITERA
ERA - EREUAEREHAROCERTRB e 2T — %2 E
B Rz afF - MEBIZEALEFARBEXRAREELY L
FAH eI 2&%  LHLMMEEGEZH WG ERE - AET
D™ e BEEMM—EL G HeBIESRER - HF
W 7 4 & —1{# 4 #ZUniversalen Kirche ( Universal Church ) z & #[#
Boge  THEZEBTREEENERL T HHARAVER
M EERECEMAENRE - HeFfmlbEU%k  LHEEET
THREKRREETRY - EERERZA KR - BRI LL "B M
18, (summary dismissal ) 2 7 5 # JF 4 F DL R o

188 Id. at paras. 52-53.

189 Siebenhaar v. Germany, Application no. 18136/02, 3 February 2011.

190

191 Id. at para. 21.

192 Id. at paras. 11-12.

Id. at para. 9.
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BEERENEBERNEERREE R LM RERLET B8
BRFH R AT BB —FHBEH L E LR EREEH
o RHEEBT  MEEEHNTHARLHREZRER  HHR
¥ { #% £ — 40 3 7£ Schiith v. Germany £2Obst v. Germany {y % # #y 1T
BoBREET LR AEI AR DEBHARRERA P &
EE A E R E RS L o R AT BN AR 4
AT ERBHRENREZHRER TEHREERTALE9
BREHFHAEZEATIRREIENZES O o BN AMSE
RERLEEFERG  SEERRARNKEF NN EIRZH L
HFHEHER o

RE R RH A ZEN AM R R EE R (BRI
LEWMAEE R LG R E A E ) ZH WA - AT
R R R B RN SR o R E TR
I E R - RS E A T ATESRE A | M B — (5
HEEENBEEE R EREETRA N ERTL NS s
Z o RELEEATAER R EL T 2 BB AR E

ERRELHBEETER T TEERRES ) LAE BN
HpB R PSRBT ZE o« AT - EEBHE R LR ERTH
EEEERAGEALTRN TR, 2 FREFAENE &
EHE LRI —FR - BERE TRAEANRELEL
FEWRPEFETEENEGANS, ™ h— R R W EREH
i BN BRI G c — iR LREANFETRR T4

193 Id. at paras. 13-17.
19

4 Id. at para. 37.
195 1d. at para. 46.

196 Id. at para. 16.

—62—



——O%4= A PR R

e
i

Ll
~
e
.
-
g
I
o
&
bl
AN
p)
&
iy
(o)}
@

FIAGRE, RAACAFTABRT LTS ENNEGLAHZ
o mAEFBEEEREAERIL—ERERH  ERZEEAH
BRBRNZAMmE T (g ARRELETA) » HETHARWN
M ERN - ENPEMEREHEERL TIER, EWERKE
e BERAAMCAT " EREMERS ) 2R o TR FHAT
PHEREREDFEWAREZ NIRRT - SRR T UER - —
IR BERERGERRB-—AEETANTAEREZHESZH
A AU ERRIBERZFHEY (BX-—BBAGETLF
BEEFRELAT—R)  LHHOEEZRMRFEAEZRL "9
B  BRBREREATHERIERN -

(7N 7

REFHEEFHTLERER L S UG A2 TRATEANE
BWR EEAEENE  EULERABNESEY  EEXIHEGHE
B e R B RE TR EAN R ET T EEE RS
B R  BERIHEEERFHEL TREREHAERE
BB GIRE T HE R NEZERRE  h—Xtd - REH=
BERMEIHA GG "EERMES, - LRTHEN  HE
B RAEEFTLRENAL 2 A RER IR RS EA Y
BHZAE 3 HHAEERA G o 40 E P14 & HO0bst s & FF 3T %
ZREE P WEIOETRAE TEGRRES ARAAUTZH
WWET: LEMEHEBAL (BRALHEEW) 267 EM
ok BREDUNZ ARFEEZE T S EHTHIIHEEHE
g T

197 Schiith, supra note 164, at para. 38.

Obst, supra note 177, at para. 8.

—63—



64 FLRIFELIEH % — o~

AMEUHAEA YA TEFEANET AR TEG LA
BooMESE  TURHEALEAGRRASRERELREERY

EREHEBAL  BAHEZHENBEZALE (FHHM) -~ £
%@m ML LA stshty = Rt - BOM AR 2 - BB
Hoa TN %%WWMMEEEJ%ﬁ%m\ﬁﬁﬁ ik EHE
by TEAERER B TERHBREE AN THEBLAOK - E
%ﬁ@%%“z%E@zﬁ% ERALAENEETE G LA
B o EF L - ¥ % fF fEFernandez Martinez v. Spain= #|
o EREHBEY  THRERRTLAME—E T FELHEE%
R EHEENRE O AW B o AT DA s — B R
SHEB I ERNEERRBEE B o TUETEENME TR
TEEARES ) ZHRMEL L BN AR R s E X
THEREFRCZEEEEE—RM - R - ELEHERNZ
TEMAEEBMAG,  THM, LR TEHEW, £BER Y
AE  HAZHERFEAZERATEAZEEY  SHEBT#
EREZHZABETHERZHCHRA 2T HE  Dadt
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199 Fernandez Martinez, supra note 6, at para. 135.
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200 See CECILE LABORDE, LIBERALISM’S RELIGION 187-89 (2017).

201 B BE 3B 2 B S 8k - BT fE A9 “the religious question doctrine.” £: i, Michael A.
Helfand, When Judges Are Theologians: Adjudicating Religious Questions, in
RESEARCH HANDBOOK ON LAW AND RELIGION 262, 262-64 (Rex Ahdar ed., 2018).

202 Hasan and Chaush, supra note 50, at para. 78. (“[B]ut for very exceptional cases,
the right to freedom of religion as guaranteed under the Convention excludes any
discretion on the part of the State to determine whether religious beliefs or the
means used to express such beliefs are legitimate.”)

03 Fernandez Martinez v. Spain, dissenting opinion of Judge Andras Sajo, para. 4.
(“The duty of the State to respect autonomy is a matter of degree. It is certainly
greater in matters concerning the internal organizsation of the life of a religious

group and absolute when it comes to defining a religion’s doctrines.”)
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205 Kong v. Vancouver Chinese Baptist Church, 2014 BCSC 1424; 2015 BCSC 1328.

206 Helfand, supra note 201, at 268-69.
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209 Rosati v. Toledo, Ohio Catholic Diocese, 233 F.Supp.2d 917 (N.D. Ohio 2002)
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210 Id. at 918.

211 1d.
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Organizations and Individuals’
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Abstract

The purpose of this essay is to explore the function and limits of
the principle of voluntariness in solving the conflicts between the right
to autonomy of religious organizations and individuals’ fundamental
rights through examining the decision made by the European Court of
Human Rights in Ferndndez Martinez v. Spain in 2014. In this decision,
the fact that the applicant voluntarily accepted a higher duty of loyalty
towards the Catholic Church was regarded by the Court as a key factor
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in balancing the competing rights. In addition to explaining the role
played by the principle of voluntariness in this decision, this essay also
examines three important critiques of the principle.

The author argues that, particularly in cases involving employment
disputes within religious organizations, only when the following four
conditions are met can the right to religious autonomy take priority over
individuals’ fundamental rights: (1) the controversy occurs in the
private sphere; (2) the employee voluntarily accepts internal regulations
laid down by the religious organization in accordance with religious
beliefs; (3) the job performed by the employee contributes significantly
to the fulfillment of the religious mission of the organization; and (4)
the personnel decision of the religious organization was made on the

basis of religious reasons.
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to Respect for Private Life, Balancing of Rights, The European
Court of Human Rights, Fernandez Martinez v. Spain,
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