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&tk B2 08 BRI AR AR B R
HREEH A E - G208 TR ARG ERAGES
EREANHELESEFEE BB LWEBANENREE
HZFRMG  —ABRANITAEAN  —BREAN —BHEBTE K
¥ % | @ {5 3% IE 3 ( The Communications Decency Act, CDA ) 54
B R R g F (Internet Service Provider ) ¥ it =z % & B 15+
( safe harbor provision ) ® - R EEEE BUER L BTN S
HNE MEABERAE LENNEAEEE c BHBEBLNE
SR REBRFEABRGREETESFI > NEHERT T
BT e R g’ My EMEESNCBRERES

[?"f2 O FE= s FIHSHHEE = it FEWeb 2.0V £ » 7] ?FI?E OEH P
- ﬁ\/ il FI B {Epve [FLJ”[ > Ann Bartow, Pornography, Coercion, and Copyrlghl
Law 2.0, 10 VAND. J. ENT. & TECH. L. 799, 801 (2008).

? @%%%ﬁ@ﬁﬁﬁﬁ<m%%emm)ﬁ*%ﬁy O U 94 1 T
U R R SIS K - SR A e e
Nonconsensual Pornography®i [/ » % d/ ER R ﬁkrﬁ"f’ﬁf TEEE
“F*}’J ° Fj‘% FIVGREENE > 2 I f CPEREREL F*'h‘ﬁrﬁ W—re3 ET“ ??”\ﬂﬂw
B A N R R F* g R HEA ST 0 28 108] 0 FI
31520167 10%] -

3 Ariel Ronneburger, Sex, Privacy, and Webpages: Creating a Legal Remedy for
Victims of Porn 2.0, 21 SYRACUSE ScI. & TECH. L. REP. 1, 2 (2009).

4 Id. at 6.

5 Communications Decency Act of 1996, 47 U.S.C. § 230.

14 §230(c)2)(A).

! Dalisi  Otero, Confronting Nonconsensual  Pornography with Federal
Criminalization and a ‘“Notice-and-Takedown” Provision, 70 U. MiaMI L. REv.

g 585, 596 (2016).

DANIELLE KEATS CITRON, HATE CRIME IN CYBERSPACE 168 (2014).
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KA R B B % 2B R T 7 2 B %
ZHE O REANEMEAYEEAE ER-ARE  TH  HEAN
BEHERRE

MAH A B AL LR SN ABRG RS S ALAL
¥ » 41Google - Facebook - Instagram - YouTube - DL K Twitter & -
HAXRERT N A LETHERH % B L2E R 2B EE L6
ko EEEHCHLEMBITHEHRITAA  BEZLBHEEZ
RAEGT  HEF|ESEBTELERERBLANEN T EEH
B o % BB R Y IS AL V9 2 DS ERAE 4B R 0 € 4 3 B O A i
EALBEIRAER  FRAWCE AR E E LW G R A
BREFERIREHRD  HABARKEABRNEZER

U3 1) 34T A O B TR 0 05 o IR b e
PE BB CREBAB R [ R GE S A AR A
A SR T R R R R B
AR S B Y AT 0 KL BT 0 29% 20 > F121 > 20175 2
Fl et RUBTRET IR A S 2 A4 5 B (Cyber Civil Rights Initiative ) f
FEORRIARET (R I2018: SF)) o LRSI 38 8 AT O W U
785 ¢ B[ https://www.cybercivilrights.org/revenge-porn-laws/ » &t i% ) [fir
FI 2 2018F SE[31L! o

10 Amanda L. Cecil, Taking Back the Internet: Imposing Civil Liability on Interactive
Computer Services in an Attempt to Provide an Adequate Remedy to Victims of
Nonconsensual Pornography, 71 WASH. & LEE L. REv. 2513, 2534 (2014).

Peter W. Cooper, The Right to Be Virtually Clothed, 91 WASH. L. REv. 817, 825
(2016).

CITRON, supra note §, at 172.

11

12
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HERAE ARG REEZTESEZHD - XRBLTEFEEE
# 3% (Digital Millennium Copyright Act, DMCA ) "#7 T & fn—# 4
#2 ¥ ; (notice-and-takedown procedure ) # ¥ {E & 7 - 7 CDA
Zek  THRARTHERGREFREBANBIRAHT " H 4
—MBRERF BB o X - FlE@ILEEE - HAMEE
HERBGREEZREERBHE  —FTHEALEA R "
m—HRETF  RBEARFEHCHKLZBERRAEER - —F @
R L EEBRT R EAEFRERE L EREER T @R
B, RBGEATFE  HEEBANEIRZIMEAZTEREZ
WAt UBEMBIECDAZ &M o P - BEAEE LM ORI
B FIRE LR BB A (R E 2 BB RN R S S B
o EeBBRIAPREABRGRES ZREEEHZ T KA
P WAEEA A TR —BRET ) ZFKERE - BEOMER
RERBANBINRZEEAE T SNREERE - ik - REH
WA BRBERBAANEFEEEE B LR - RAREEAEHREE
ZHk  REBERRBELEESE  UFAREEBRGREE®
HEBANEIIRZEERR o

8l - EEBEBRPFRREIZEBIER

AEFRBTFETS AREBRTETAMEZRE  KEES
ARERAREFEZACTANTERE  WhEEAF B DITA

3 Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860.
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RHAERAEZTEITHER iE%ﬁ@?ﬁﬂﬁ?‘%iﬁéKﬁ%%ﬁ%
B E M RR 0 RIS B Sk A s

=~ LR

% B /% E %t (New York Supreme Court) 7 —JLLT 4
72 Stratton Oakmont% #° + 305 M G4 % HEHREH R L
AH A AT AR - BURH A %zmiﬁﬁ F1%0 JH kB
1 3 8 B B AT B O A AR ﬁéﬁﬁ*ﬁm@zﬁ T
ARG REF ARLUAEEN TR REBREAB NGRS
EHW OB O RE RN AN EE -

b - % Bl Bl & & IE i Stratton Oakmont % ¥] &8 % R 1) %
BN —HAANERBCDA  AXERIEFXEN RS
(Interactive Computer Service ) IR A KB R AZ T E > #ITH%
HEFEREELEHABNENEE" - CDA— 7 T B A%
MR ARABELARHABTENGS —FERERRE

YT G S R SRRARSE T (241 NCC NEWS - 10

E118 > Fr16 > 2017F 3] «

15 Stratton Oakmont, Inc. v. Prodigy Servs. Co., No. 31063/94, 1995 WL 323710

(N.Y. Sup. Ct. May 24, 1995).

16 Id. at *3.

17 Varty Defterderian, Fair Housing Council v. Roommates.com: A New Path for
Section 230 Immunity, 24 BERKELEY TECH. L.J. 563, 565-66 (2009).

[~ R iﬁvﬁﬂﬁﬁﬁwu’%%ﬁ”%r%@ﬂ#é%ﬁ?w
F,j;‘iiﬁfﬂ [/’Fjl“é[u ) WJ,SFF?EHM%* ﬁ’j “?F:ZJD Fl44 > 20037 12%] o

47 U.S.C. § 230(a)(3)-(5) (“The Internet and other interactive computer services

offer a forum for a true diversity of political discourse, unique opportunities for

18

19
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TEHENBABEE P IOl L2 EREED - CDAZ 2B
BHmB LT EE Y REEREHAREEBELEITEETNE A
(good faith) - WIIF ARG T {F 2% - W[ ZARBEHENEES
A %:22 o CDA%2301&(c) " & B # B F| A&7, (Protection for
“Good Samaritan” blocking and screening of offensive material ) / &
B ® gEg IR TERREMNSEEE R ER Y
%#%%E%@ﬁW@’X%ﬁﬁ%&%A&%%A%OJ%BO
GRUEEHAETHMMGEREE WS THRENERREHN
AMAKEE LTERRTRLETENEZIHRAEMBEHH
SEHEC CDAYBBELSO BB T4 LHEER L ARER
EHREMBHTIM G ETEET > LR EANAGEE = A E
B tECHSEH AR EEHREMBHE T ELE =Rt

cultural development, and myriad avenues for intellectual activity. The Internet and
other interactive computer services have flourished, to the benefit of all Americans,
with a minimum of government regulation. Increasingly Americans are relying on
interactive media for a variety of political, educational, cultural, and entertainment

services.”).

20 Otero, supra note 7, at 596.

21 47 U.S.C. § 230(c)(2)(A).

2B AT H N R P Y B TR B RO 2 i

‘E@iﬁf “F‘fi)}ﬁﬂ‘ F1466 > 2014 12F] -

2 Layla Goldmck Coddling the Internet: How the CDA FExacerbates the
Proliferation of Revenge Porn and Prevents a Meaningful Remedy for Its Victims,
21 CArRDOZO J.L. & GENDER 583, 601 (2015).

24 47 U.S.C. § 230(c)(1) (Treatment of publisher or speaker: “No provider or user of
an interactive computer service shall be treated as the publisher or speaker of any
information provided by another information content provider.”).

% E  EEF RO A H P P PR WA

o6 f‘“ﬂﬁﬁt Flie s R AT 3j‘4§FJ P F122 0 2011F 45] -

Goldnick, supra note 23, at 601.
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WEaE  EEMERTTZ BN R R ESERESHE
B2 o lsh - BT H ERH FRIHECDAZ 222852 - RENE
FRNERESEEFRATERA  LHANEERBRBITAHEE=A
Fritptz SN A A ED c MELHERARZHE  HERER
T 3E Eo A A S R A% A7 (publisher) » MEFHAE
S (g fE T AW EHEEESE | (empty news rack ) fEF F K
BUALRTING  BEBFFIZIETMATRS %%mﬁ’
ﬁumﬁﬁﬁ%W%%@ﬁﬁé%%ﬁzﬁ@ﬁ%ﬁ% Vo sz
THEBTFENEER  RELRATHR2EE = FERAFTalE
o3 R i & - 4w YouTube s Facebook#f 4 11 & & BT EE WA -
PBTFEEFLRTTERERFERN - R BBFER WU
o fE 275 54 - ZECDA MY 22 2 e 3R 38 T W1 34 A8 3 2w { il %

2B BE R o

27 Carafano v. Metrosplash.com Inc., 339 F.3d 1119, 1122-24 (9th Cir. 2003)

[hereinafter Carafano] (3% [f?E’F TALUECDA » ﬂ’f},[,ﬁ‘f g F,ﬁFﬂ%T PST= Y
B %ﬁﬁjaﬂlﬁimpﬁ’lﬁ ’*t VE & 2 I/%%, ITUFIEG) ; Zeran v. Am. Online, Inc.,
129 F.2d 327, 334-35 (4th Cir. 1997) [herelnafter Zeran] (1F F?'E’FST'J%—_’CDA#HT?W
FEHLH {»{%’ﬁ;l BT8R il Flfjr‘%:‘%’%%gﬁ i ) ; Doe v. MySpace, Inc., 474 F.
Supp. 2d 843, 846-50 (W.D. Tex. 2007) (# ﬁ%?’*—ﬁ,% By F o~ F/‘Vlﬁué‘,fﬂz 10
WL (5 3"E§ FUBCDA » T B3 ﬁ,n MySpace T fi trF:‘J};F_J—‘i; R Fl?‘; )
Barnes, 2005 U.S. Dist. LEXIS 280614 (3 F?EFMECDAF)uIB{'}YahOO!EE ?T’E:TEI B
FEEEE S VR -
See Carafano, 339 F.3d 1119 at 1124. (3% [S“a‘r A “[ﬁ,[, ﬁfl@ﬁ?ﬁ?ﬁﬂfﬁ HH
e ERE IR P B R
S W R PR ORI P A SR -
Barnes v. Yahoo! Inc., 570 F.3d 1096 (9th Cir. 2009) [hereinafter Barnes]; Kaitlan
M. Folderauer, Not All is Fair (Use) in Love and War: Copyright Law and Revenge
Porn, 44 U. BALT. L. REvV. 321, 332 (2015).
Cooper, supra note 11, at 828.

28

29

30

31 Ronneburger, supra note 3, at 16.
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f# # ( Internet Access Provider, IAP ) -~ #4 H& F = R 15 3% £ &
(Internet Platform Provider, IPP ) - DL K& 48 8% 9 & 4% £ ( Internet
Content Provider, ICP) - A A WhiELH /A8 LB E 7 HE2 o
EHLETAZE2MBHEL - FRETERFHI - FLHEKET
FULTEARERFE XN MARRERRLREER - SR
B TRANOEBREEANE  HEXETHHMAILIE=
HEAMGEAR S REBRHREHED  REREFE FHE S
GEIEFIORZIAE  HMERGREFE; HOEELY - EHMRK
HiRtE RERFMRBREE  FARFRBREE  UERHEF
ARt B o AT > CDAM & A4 " DB NEMRHE L & T @
NEREHR WMUES ~CDARTHRER B &7+ "R
R LT EREEMENEERARESNEMERRE - A4
RENRE  REWMENOEREARARENNALIRG - U
B B BN HH BT S AR KRB RB o ) BEBEN

OB E RS P27 e EBE D PR AIT B 0

It S B19977F puEe [8% 3% (Data Privacy Act, H.R. 2368 ) #12001F Elfﬂ?f%ﬁl
P2 EEE WFEFE % (Social Security Online Privacy Protection Act, H.R.
O1) Frffl 2 = FRIR A < (BEOE - 5 fEAREE (DMCA) IR P55t
¥ (Service Provider) - ffi™ [ 8 AR #THLMH 1 PG E 1999 AdRe 1
HI??’E[I’%T?]? 23k % (Internet Freedom and Broadband Deployment Act, H.R.
2420) e ‘]ﬁé‘? = ﬁijfsrﬁﬁﬁjﬂiiﬁ %’ (Controlling the Assault of Non-Solicited
Pornography and Marketing Act, S. 2542) -

:F'ﬂ?l/ﬁ , [ﬁjﬁ%tm v FI15 -

47 U.S.C.A. § 230(f)(2) (“The term ‘interactive computer service’ means any

33
34

information service, system, or access software provider that provides or enables

computer access by multiple users to a computer server, including specifically a
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BEEEEEL  TEMHREE BB ST B E RS
AERBREARAT IR W2 HWAREREY . | FEALH
RE IR G A — AT RN ARIRTS KRG A T A
#% , (passive conduit) - EHREBERAREH T HEAE - WE
Bl A EH R  EHXRERERB R LT L E R A48
B BENEEE LA ARG RESY o & ECDAT
EEBEN AR RERRNEATI N2 E - DHBIHR
BISIB 2 A%  AXHKECDAZ T2 BEHXEKR
B HREEREA AR A T EERGRES, B TABNE
By 2 EEHFER o E ST HCDA%2301(c)(1) 5 7%
17 BB R T AR B A B 0 AR TR BUE
HAEMBH LR EERE AT EANE LR GERRTE &
Baa> o

BN RS AR AR EE LN EAE R 2T A
KAWEME T ES BN TGRS BHRGRES A
BNAREENEREAR METTRSBEBETEFHNE &

service or system that provides access to the Internet and such systems operated or
services offered by libraries or educational institutions™). [ V(|1 i’ 2 ¥ Ff Bl

R H QSRR e RS 1S .

3 I1d. § 230(f)(3) (“The term ‘information content provider’ means any person or
entity that is responsible, in whole or in part, for the creation or development of
information provided through the Internet or any other interactive computer
service.”).

3 Ronneburger, supra note 3, at 12.

2; SIS > IS 12627 ¢

2 47 U.S.C. § 230(c)(1).

Fair Housing Council of San Fernando Valley, et al. v. Roommates.com, et al., 521
F.3d 1157, 1162 (9th Cir. 2007) [hereinafter Fair Housing].
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HRH AR REE BT EZEEHE AR T H SR
WAZES Al BRERGB - RAELEREEHED - %4
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TREH 'Y

BRI R A AN A REE ZER  AXHULZ
OO =% thCarafano v. MetrosplashZ% ( DL T ff f§Carafano % ) fn —
O O )\ 4 #y Fair Housing Council of San Fernando Valley v.
Roommates % ( LA T f #% Fair Housing £ ) 1F & £ | &% o j#
Carafano £ #*° + — & M A1y 7~ o % | # # Matchmaker.com ¢ 44 &
| {84 & & Chistianne CarafanofJ B % £ - @& F X # it - E 3
9% # fn E F#F - (L& JE g Chistianne Carafanox A JA 2 45 ©
J& 4 F FkMatchmaker.com [& $ 4 i (535 5 1 & B8 AR £ - &
WANENEEE BEEAKELRERTSREELER - FRH
B LERRTFEZREERBEENFRAEBLFT - WA FR L

40 Id. at 1164; Cubby, Inc. v. CompuServe, Inc., 776 F. Supp. 135, 140 (S.D.N.Y.
1991).

' See Fair Housing, 521 F.3d 1157 at 1164. (% % PRI i TR I

,, WTE A R P )
Goldnick, supra note 23, at 602.

43 Ronneburger, supra note 3, at 14.

44 Jones v. Dirty World Entm’t Recordings, LLC, 766 F. Supp. 2d 828, 836 (E.D. Ky.
2011).

45

See Carafano, 339 F.3d 1119 at 1122.
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FREm - EANBCDHEERNFAHFENERARER RN ZHE - &
RETEREAIRH e 2T BRRNERREEARLMERFE
FnA L th & 8% o Roommates.com TR AL EF WAL H & E BT
$4t > HrRoommates.com 7~ JE 45 77, 2 ) %5 th %5 %7 % ( publisher ) *°
AT - 5 JLaE B SRk LR € - EIRoommates.com /7 T8 8% &k B 2 £
i ERBTELBRIRNE HANAZSE LNEABNER
#E TRECDAZR 4T ERL - BT ETCRALLE=S
FARBNEREEMPEL ARG T REAMBNERESR T
Y o X B TERBERA KL AR RREEERATRNEE
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R AR EET
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Goldnick, supra note 23, at 605.

See Fair Housing, 521 F.3d 1157 at 1172.
Id. at 1161-62.

Id. at 1162.

Id. at 1175-76.

Goldnick, supra note 23, at 605-06.

Id. at 602-03.
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COARMEHRA LR YT RBHRBREXFAHEENEREM -

OB FRHET ARPITERRECIIENAANBTESE

DL Zeran % 1% - % B % WK b 3Tk BT 4B B PR 4R 1
ETNRAEEST "EAGEE A MAENE 2B & E (not
liable for exercising a publisher’s “traditional editorial functions”) o
EZHFAEEAHLEE L FNAOLZAEM EBERBREA - B
Kenneth Zeranfi & T 789 & 747 77 B M K AL - 3 3 H Kenneth Zeran
HEERT o B E R EERL RN - Kenneth Zeran ¥ 3T & W 4 52 7
o 5| — 38 B & E 3E o JA 4 Kenneth Zeran ¥ 5k CDA T & H #177 A
(distributor ) WIH(F > ERAHTANEREH - FHAOLY &
B ATRERET o % WE E37 % RS % )7 £ Kenneth Zeran
MER RERTANRETLBRERTARTEZLS X > AOLEEAT
"EHAEBZE ) MTITFAEF20GZEREE o KRR
o EARFE=ZFEAFRENE A RBEREE ST HF230%
ZRETAWA N 2T o 8T BP0 B AR’
HHER > REKECDAZ Z 2B MENRHABRFREE X
R o

ORI IEMEEERTENENBBEHRNTEE

DlBatzel & % 17|% - J& 2 Robert Smith%— % 244 T « F Bk H
ZEEllen BatzelE )R TG & 01 dm vl e & — R KRB IEE R &R Y
B BF B EFE AT 4 45 Ton Cremers - B {8 4 8 %2 & 4 %

53 See Zeran, 129 F.3d 327 at 330.

o4 Id. at 330.

% Ronnneburger, supra note 3, at 15.

%6 Batzel v. Smith, 333 F.3d 1018 (9th Cir. 2003).
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TE P AT AR o 4 Robert Smith= 44 7% %0 3R, & 1 /A B
% HERAAWNEE > #EEKESE o Ton CremersE 7k T~ 7@ W
7 4R B Robert Smithfy & & 27 - 1+ £5k £ & - (2% Lk b
P =% £Ton Cremersz F % - % it 3% £ Ton Cremers#n b J& 3 &
BEF2301k 2 % H FHHECDAZ Lk H A o

AT > % f4 Craigslist £ > # 81 7 Batzel £ 2 R @ - % £
P LRk PR E A B R 4R B CraigslistE /&t T E TR &5
3 ; (electronic meeting place) T & f & L8 > #F " HEAF |
( messenger ) T3F " 2847 # s % 5 # (speaker) | 9, Craigslist$%
HEHEBLETEREZNEALEY  FTTEeREETMALERZNE
8 Craigslist B 48 2% A #2 B4 - 3 Fl X 2B K o

G RBIRHETEAEBILARTINIZABREE

£E R T HR G WH IR A2 A B wBamnes K% o
A% JR 4 Cecilia Barnes? % R EL A 5 A 2 RIF R R 14 - 71 5 K%k
#Cecilia BarnesAx A - it 7£ 4% 45 Yahoo! iy 4 35 | | # 1k 58 & 4 -
k& Cecilia Barnes A A [&] & 2 7~ &0 17 0 10 4% W0 48 B8 - 3 0 4 48
K2R T %% o Cecilia Barnes> % % {5 % sk # % Yahoo!
BHAZHEEANE  {2Yahoo! T ¥ HE - FEMWENWE KA

57 Chicago Lawyers’ Committee for Civil Rights Under Law v. Craigslist, 519 F.3d

666 (7th Cir. 2008) [hereinafter Craiglist].
Goldnick, supra note 23, at 605.

See Craiglist, 519 F.3d 666 at 671-72.

See Barnes, 570 F.3d 1096 at 1098.

Id. at 1098.

58
59
60
61
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BHAFEEYEMELFAY o F % L8 E N7 %K (District
Court of Oregon ) ##4%CDA%2301% - B[R &2 57 - KEE R4
b3 EE P AME F R AL T ICDA %2304k - H
B7E i Yahoo! B B T2 % ¥ AR B HIRAFNE - B T ABER
% (promissory estoppel ) - Yahoo!7~1% B & H & - Cecilia Barnes
AR F R Yahoo! T H 3t A% o AL B RE S HMEIBAN
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ek AR E A W VT4 - A R T 4R BT a8 4R
HE - B R R IR A T B R R L &
2265 0 KA AL b3k [ H Barnes £ 2 3 H o i 4 B A4 BS R
i 2T AR E IR S SR % £ 5 4 4 CDA
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Id.

Barnes v. Yahoo! Inc., No. Civ. 05-926-AA, 2005 WL 3005602, at *1-4 (D. Or.
Nov. 8, 2005).

See Barnes, 570 F.3d 1096 at 1107-09.

Ronneburger, supra note 3, at 14; Goldnick, supra note 23, at 612-13.

See Barnes, 570 F.3d 1096 at 1102.

Goldnick, supra note 23, at 605.

64
65
66
67

-166—



A RS YL # 5L AR b

TOEFAA Lk SRR T FENE T A

WML - LR (A RE - HEETRALEHAAZ L AR
KEAEEE  URBHREFEUWNEFERSE - Zé AHERE
REBGEHAEANEE  RRABFERFNES £ =300
B SURR R BB R 2 st e B - B IR S A R B R A st e TR AL
WESNRFTEAZ T ERET  FARRGEERERER LR
A o

— ~ TR R BT Bt R TR AN B ML AT

CDA% & B H TR ABBRBREENRES TR LB
FETMAE, 2468 %2% HERSHNEZHEEETZ
CDAZ % %% o CDA%230{5(e)(3)4, & - CDAZ HL 3 f 3% FE 4 3 i
B R - TR T SLCDA T AT 4 2 M 3% 3 M 7 3 3 AT 3 A 3%
BT A0 £ BEICDAEAT M % 2 M2k + 7T 4 = WEBL R 8 3%
- LECDAR B R M e @A™ o £ 8T MBFEA M
B EEY CHR ARG R EE R BT HCDAZE SN
o mEBEMNALLENEAME=FEALRE  HACDAY
OFEOQ)EHEZEHAEMBEIAZ 2T LR BHRMN
FrdbE A EMNZMHEFR EREMAERE T EFEAR

68
69

47 U.S.C.A. § 230(e)(1).

Id. § 230(e)(3) (“Nothing in this section shall be construed to prevent any State
from enforcing any State law that is consistent with this section. No cause of action
may be brought and no liability may be imposed under any State or local law that is
inconsistent with this section.”).

1d.

WASH. REV. CODE § 9A.86.010(4)(a) (“This section does not impose liability
upon the following entities solely as a result of content provided by another person:
(a) An interactive computer service, as defined in 47 U.S.C. Sec. 230(f)(2).”).

N.C. GEN. STAT. ANN. § 14-190.5A(d) (“Exceptions.--This section does not

70
71

72
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apply to any of the following: (3) Providers of an interactive computer service, as
defined in 47 U.S.C. § 230(f), for images provided by another person.”); N.D.
CENT. CODE ANN. § 12.1-17-07.2(4) (“This section also does not apply to: a. an
internet service provider or interactive computer service, as defined in 47 U.S.C.

230(£)(2)").

& HAW. REV. STAT. ANN. § 711-1110.9(1)(b)(ii).

74 Goldnick, supra note 23, at 627.

s Emily Poole, Comment, Fighting Back Against Non-Consensual Pornography, 49
U.S.F. L. REv. 181, 188 (2015).

76 Cooper, supra note 11, at 836.

;Z OR. REV. STAT. ANN. § 646A.806.

1d.
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& Christian Gaston, John Kitzhaber to Sign Oregon Law Regulating Mug Shot Web
Sites, OREGONIAN, July 29, 2013, available at http://www.oregonlive.com/politics/
index.ssf/2013/07/john_kitzhaber to sign oregon.html (last visited: 2018.05.31).

%0 R L) AL IS Y ST CDARTRE L i i B - Zak
Franklin, Justice for Revenge Porn Victims: Legal Theories to Overcome Claims of
Civil Immunity by Operators of Revenge Porn Websites, 102 CALIF. L. REv. 1303,
1334 (2014); Poole, supra note 75, at 187.

Z; Goldnick, supra note 23, at 626.

Danielle Citron, Revenge Porn and the Uphill Battle to Pierce Section 230
Immunity (Part II), CONCURRING OPS., Jan. 25, 2013, available at http://con
curringopinions.com/archives/2013/01/revenge-porn-and-the-uphill-battle-to-
pierce-section-230immunitypart-ii.html (last visited: 2018.05.31); Ali G. Zieglowsky,
Immoral Immunity: Using a Totality of the Circumstances Approach to Narrow the
Scope of Section 230 of the Communications Decency Act, 61 HASTINGS L.J. 1307,
1323-27 (2010).
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8 Danielle Keats Citron & Mary Anne Franks, Criminalizing Revenge Porn, 49

WAKE FOREST L. REV. 345, 386 (2014).

8 1

8 “Nothing in Section 230 shall be construed to limit or expand the application of
civil or criminal liability for any website or other content host that purposefully
encourages cyber stalking or nonconsensual pornography and seeks financial
remuneration from its removal or that principally hosts cyber stalking or
nonconsensual pornography.” See Citron, supra note 8, at 175-76.

86 Goldnick, supra note 23, at 603.

87 Danielle Citron, Revenge Porn and the Uphill Battle to Sue Site Operators,
CONCURRING OPS., Jan. 25, 2013, available at http://concurringopinions.com/
archives/2013/01/revenge-porn-and-the-uphill-battle-to-sue-site-operators.html

(last visited: 2017.11.23).
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88 Otero, supra note 7, at 608.

89 Goldnick, supra note 23, at 624.

% Cooper, supra note 11, at 845.

91 Intimate Privacy Protection Act, H.R., 114th Cong. (2nd Sess. 2016); &} fjﬂi’?j =4
s P TR AR S IR R REE R I ) =1 85 BRI s g 530 A9 O [ Eﬁ“ﬁ*—l
By rﬂ,ﬂrFJIZrlt B 5 2016F 10%] » http://stli.shinjan-digi.com/article-detail.aspx?no=
16&tp=1&i=77&d=7532 > & L BETF! © 2018F S5E[31fI -

92 Chris Morris, Revenge Porn Law Could Make It a Federal Crime to Post Explicit
Photos Without Permission, FORTUNE, Nov. 28, 2017, available at http://fortune.

03 com/2017/11/28/revenge-porn-law/ (last visited: 2018.02.21).

Goldnick, supra note 23, at 625.
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97
98
99

Otero, supra note 7, at 603.
Citron & Franks, supra note 83, at 389-90.
18 U.S.C.A § 2261A.
Citron & Franks, supra note 83, at 389-90.
Goldnick, supra note 23, at 625.
Brandon Brown, Note, Fortifying the Safe Harbors: Reevaluating the DMCA in a
Web 2.0 World, 23 BERKELEY TECH. L.J. 437, 443 (2008).
100 Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860 (1998).
01 Digital Millennium Copyright Act, 17 U.S.C. § 1201(a)(1)(A).
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102 1d. § 1204(a)(1)-(2); Ronneburger, supra note 3, at 24.

03 47 U.S.C. § 230(e)(2).

104 Laura Rybka, ALS Scan, Inc. v. Remaro Communities, Inc.: Notice and ISPS’
Liability for Third Party Copyright Infringement, 11 DEPAUL-LCA J. ART. & ENT.
L. & PoL’Y 479, 492 (2001).

105 17 U.S.C. § 512.

:gjiéifri” 22 F1459

17 U.S.C. § 512(c) (“Information residing on systems or networks at direction of

users”); § 512 (d) (“Information location tools”); Otero, supra note 7, at 589;
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David Haskel, 4 Good Value Chain Gone Bad: Indirect Copyright Liability in
Perfect 10 v. Visa, 23 BERKELEY TECH. L.J. 405, 415 (2008).

108 Id. § 512(c)(2).

Ronneburger, supra note 3, at 28.
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Jennifer M. Urban & Laura Quilter, Efficient Process or “Chilling Effects”? Takedown

Notices under Section 512 of the Digital Millennium Copyright Act, 22 SANTA

CLARA COMPUTER & HIGH TECH L.J. 621, 681-83 (2006).

13 Joshua Urist, Note, Who's Feeling Lucky? Skewed Incentives, Lack of Transparency,
and Manipulation of Google Search Results under the DMCA, 1 BROOK. J. CORP.
FIN. & CoMm. L. 209, 227 (2006).

114 17 U.S.C. § 512.

110
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115 1d.
1

16 Id. § 512(c)(1)(C) (“upon notification of claimed infringement as described in
paragraph (3), responds expeditiously to remove, or disable access to, the material
that is claimed to be infringing or to be the subject of infringing activity”).

17 Id. § 512(c)(2).

M8 14§ 512(0)3)(a).

o Id. § 512(g).

1d.

121 Ronneburger, supra note 3, at 27.
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133 Amanda Levendowski, Using Copyright to Combat Revenge Porn, 3 N.Y.U. J.

INTELL. PROP. & ENT. L. 422, 425-26 (2014).
134 Id. at 426.
135 Id. at 425-26.
136 Bartow, supra note 1, at 835.
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Article 12 “Mere condult

1.Where an information society service is provided that consists of the
transmission in a communication network of information provided by a recipient
of the service, or the provision of access to a communication network, Member
States shall ensure that the service provider is not liable for the information
transmitted, on condition that the provider:
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(a) does not initiate the transmission;
(b) does not select the receiver of the transmission; and
(c) does not select or modify the information contained in the transmission.

2.The acts of transmission and of provision of access referred to in paragraph 1
include the automatic, intermediate and transient storage of the information
transmitted in so far as this takes place for the sole purpose of carrying out the
transmission in the communication network, and provided that the information is
not stored for any period longer than is reasonably necessary for the
transmission.

3.This Article shall not affect the possibility for a court or administrative authority,
in accordance with Member States’ legal systems, of requiring the service
provider to terminate or prevent an infringement.

P Article 13 “Caching”

1.Where an information society service is provided that consists of the

23

transmission in a communication network of information provided by a recipient
of the service, Member States shall ensure that the service provider is not liable
for the automatic, intermediate and temporary storage of that information,
performed for the sole purpose of making more efficient the information’s
onward transmission to other recipients of the service upon their request, on
condition that:

(a) the provider does not modify the information;

(b) the provider complies with conditions on access to the information;

(c) the provider complies with rules regarding the updating of the information,
specified in a manner widely recognised and used by industry;

(d) the provider does not interfere with the lawful use of technology, widely
recognised and used by industry, to obtain data on the use of the information;
and

(e) the provider acts expeditiously to remove or to disable access to the
information it has stored upon obtaining actual knowledge of the fact that the

information at the initial source of the transmission has been removed from
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the network, or access to it has been disabled, or that a court or an
administrative authority has ordered such removal or disablement.
2.This Article shall not affect the possibility for a court or administrative authority,
in accordance with Member States’ legal systems, of requiring the service
provider to terminate or prevent an infringement.
e Article 14 Hosting
1. Where an information society service is provided that consists of the storage of
information provided by a recipient of the service, Member States shall ensure

that the service provider is not liable for the information stored at the request of a

recipient of the service, on condition that:

(a) the provider does not have actual knowledge of illegal activity or information
and, as regards claims for damages, is not aware of facts or circumstances
from which the illegal activity or information is apparent; or

(b) the provider, upon obtaining such knowledge or awareness, acts expeditiously
to remove or to disable access to the information.

2.Paragraph 1 shall not apply when the recipient of the service is acting under the
authority or the control of the provider.
3.This Article shall not affect the possibility for a court or administrative authority,
in accordance with Member States’ legal systems, of requiring the service
provider to terminate or prevent an infringement, nor does it affect the possibility
for Member States of establishing procedures governing the removal or disabling
of access to information.
237 Article 15 No general obligation to monitor
1.Member States shall not impose a general obligation on providers, when
providing the services covered by Articles 12, 13 and 14, to monitor the
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information which they transmit or store, nor a general obligation actively to
seek facts or circumstances indicating illegal activity.

2.Member States may establish obligations for information society service
providers promptly to inform the competent public authorities of alleged illegal
activities undertaken or information provided by recipients of their service or
obligations to communicate to the competent authorities, at their request,
information enabling the identification of recipients of their service with whom
they have storage agreements.

238 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27
April 2016 on the protection of natural persons with regard to the processing of
personal data and on the free movement of such data, and repealing Directive
95/46/EC (General Data Protection Regulation) [hereinafter Regulation 2016/679].

° Jacob M. Victor, The EU General Data Protection Regulation: Toward a Property
Regime for Protecting Data Privacy, 123 YALE L.J. 513, 522 (2013).
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Regulation 2016/679, art. 4, 2016 O.J. (L 119) 1, 33.
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265 Shigenori Matsui, The Criminalization of Revenge Porn in Japan, 24 WASH. INT’L

L.J. 289, 294 (2015).
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A Comparative Study on
Regulating the Liabilities and the
Obligations of Internet Service
Provider on the Prevention of Non-
Consensual Pornography

Yu-Tang Hsiao
Abstract

As we observe progresses in legal reforms, the criminalization of
“Non-Consensual Pornography” has recently become one of the core
issues therein. However, how the law regulates the liabilities and the
obligations of Internet Service Providers on this cybercrime and the
removal of non-consensual pornography are both complicated legal
issues. Once a person’s sexual content is leaked, such victim would
mostly be concerned about whether the participants of the content
would be able to claim preemptory rights or pursue legal remedies.
Considering that a lot of countries’ regulations of Internet Service
Providers are based on the U.S. Communications Decency Act and
Online Copyright Infringement Liability Limitation Act, this paper

begins by arguing the pros and cons of the Communications Decency
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Act by case study; analyzes the right to be forgotten and the right to
erasure, addresses “notice-and-takedown” procedure by comparative
study; and clarifies the liabilities and the obligations of Internet Service
Providers. Lastly, this paper starts from Personal Information Protection
Act and the bill of Digital Communication Act, discusses the possibility
of the application of the right to be forgotten and the right to erasure,
and reflects on the status quo of Taiwan laws to put forward legislative

suggestions.

Keywords: Revenge Porn, Non-Consensual Pornography, Privacy Right,
Copyright, Internet Service Provider, Notice-and-Takedown
Procedure, The Right to be Forgotten, The Right to Erasure,
Personal Information = Protection Act, Bill of Digital
Communication Act
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