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Donald C. Clarke, Three Concepts of the Independent Directors, 32 DEL. J. CORP.
L. 73, 99 (2007).

PIgF— ffd &m T ZJIE?[J%’F—% i "y, (disinterested director) - F{'JTE‘F?‘ F o
g, @ T fiE gy, - SRR - B S R oo S5 TR gy )
iy [?}ﬁ? [ §Fi§§j§ﬁ)‘£jjj FgE L L s AT AN | ?[J’:Fﬁ’%% £t (interested
directors) F%I%i}f‘ié Hy g 1k FIfJF,%iﬁ_; ) I'ﬁ":Elf;:y/J‘[\Hiﬁ I AR A LAY o Randy
J. Holland, Determining Director Independence, lecture at the Corporate Governance
Summit XIII, 49, Oct. 25, 2017.

Clarke, supra note 9, at 78.
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PR ERRE A BT RN M EY - RREE T
RO MR PRI IR RS R S A @ B A A F
MG RS AEEREATAR2EI0ATH B EBURE -
HRAOEBERORABETEAT LR R A - ERBEREORE
CHEERIAERHLMELY . | XEERET  BEAFOR
FR TR B A M G ZREE @ I R A A R A T
MR - EATEEEAERHER MR ELERNT A
2] 7 U8 W 00 3 B A R O B I N D R R A R R 4 e
3 WGRFCE R R AR A TR - R SRR
BEAEH o BRAA TEEAFORNS LR B KOS

39

AP s [FIEE12 0 F1809 -
40 A il F

i35 -
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=W ADoK B %0038 9% &~ B O BT = 7% Fr (/2 4 5 % 12002 5%
B OB B AW EET 1200755 % ~ Ligiedn1023321F
% 02883 9% 3@ £n ~ 7 b W B AL A B F 551025000329 9% [+ W] 4o
EHRAFTEHRBATEESE TAHEEE HE$2H
BooREHE e EMpamERaEaY .
WREBEEMEHART I HHTEEGHT BLESHUL
BIEZHNZBAHRNERBEEQTIEHMEIRETIH B E
HEEGETHEN X EREREENANETRAFEREL "
EHEEE MAELMBKTENREBMHEEE  THAEL -

W

 EBBHESFHBRABHREEHE
— ~ IR R M

WILBEBE  REEX EE20EE2AN T A GLB L H—
L= EH %% %% (Securities Exchange Act of 1934 ) % 10(b)f&
Fo g 184" o Mesh - AR - HEE R EE 2002 1 E2H A M &
ERBRTNRE A AETESREE2ENEREE L TR
BHE (EELHAHSTENRE LEENSERBZR
HoOMAREENREE DAL AR IS E LA N EEEES
NESERXHET TN R ERBAL o Hib - AERBEEHEREE
T EHE  BEEAGLEF LR = @M% -

OB FIEFE10(b)E
—MZHFHEREFIOOGKEBAZRRFEZEZ A

Mg 1045 & P IR T (AT -
42

P [ﬁjﬁ%tlz » F1734 -
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( Securities and Exchange Commission, SEC ) & i #]Rule 10b-5 /4 #
AT B TR 4 5% ( manipulative or deceptive )
T4 B— 4K (catch-all) - 48 7 5] ik #| 209 % - Rule

10b-5EL AL il % X Bl B AR iR AL I B E AL ©

% Bl id ik e AR R TR R iR A R R - B R R E IR A 2

NEEH BE LWMERERTFRL K I‘*’E (a material
misrepresentation or omission ) ; 2. & & - Bl T i g0 ;—iji 2}
( scienter, i.e. a wrongful state of mind ) ; 3. ZF 4T & ML A (5%
H 2 4T A4 B (a connection with the purchase or sale of a
securities) ; 4.5 H - BERFRAKR 7 Wi 2 H T HFRHE R
A TR 5 H R %, (reliance, often referred to in cases
involving public securities market (fraud-on-the-market) as “transaction
causation” ) ; 5. 48y b 48 % (economic loss) ; DK 6. 38 % K £ B
B BERERRLEE LM ZERHB A (loss causation, ie. a

causal connection between the material misrepresentation and the
loss ) *®

A LR EERBARES - B EEBE (scienter ) #

%moﬁ~ﬂtﬁ$%m&amnﬂhmM®W%ﬁ¢’%%%ﬁ

R EE IO(b){ & FIT (¢ JH| #7 S0 F “manipulative or deceptive device

or contrivance” » W A E L EZE L FHEREHETENEEL A

( some form of deliberate scheme ) - [& T B # 45 8 #% Rule 10b-53&

RhfetatE TlE 7AYo B T kLB E, (reckless) £ F

43
44
45

Dura Pharmaceuticals Inc. v. Broudo, 544 U.S. 336, 341-42 (2005).

Ernst & Ernst v. Hochfelder, 425 U.S. 185 (1976).

JAMES D. CoX, ROBERT W. HILLMAN & DONALD C. LANGEVOORT, SECURITIES
REGULATION—CASES AND MATERIALS 707 (2013).
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B DL EoscienterZ X - gt EZEHFLEREZTSER © 4t
MR - KR L R T RAGHE S T LAAF Ascienter 2 B4 -
Mk " RkE#HE, 2—& "BELANEE - ELFEEEL 8
AHMBBREREY . BARN TRLHE, WEEABEBRELY
THEZ  EHASRKLHERERFEN " THAKLHE , (subject
reckless) » BN "W R TEEA B AR EEZT I RBE L - TR
BERREYEEEETHEET A BELT TR, ¥ -

oh - EREFE - FESL EHE RKRule 10b-58 £ 417 %
DREEFEESRERTE  UEHEFFFR - RERIEABMHE
Z B o ME—INEFNAFSFFRKEE (Private Securities
Litigation Reform Act, PSLRA ) =~ 1% > ¥ 7 JE B %1 (unknowingly )
ERGEHFFNHE  MEHEREE  REILARES o h—i &
B thE EEF R EG P2 EZEwE - FlmitHEE - 426
SITHE  EERELT  THRAEBRBENEL - ERN " RkL#
B Z2thE - AR T A&, (knowing ) - HANAF R LE R
8

QRSB FIERIME
AMTI R AR — L= W38 ik I M € W SEC H ey Ui A

Bl RENRERVORERE -
EEBRERTE  EREREFGNEETHEARE LR

46 . .
“a lesser form of intent [rather] than merely a greater degree of ordinary

negligence. ” Sanders v. John Nuveen & Co., 554 F.2d 790, 793 (7th Cir. 1977).
See Broad v. Rockwell International Corp., 642 F.2d 929, 961-62 (5th Cir.) cert.
denied, 454 U.S. 965 (1981); Cox, HILLMAN & LANGEVOORT, supra note 45, at
710.

ALAN R. PALMITER, SECURITIES REGULATION 399 (2011).

47

48

-315-



22 BKIELIH % — AL

MERFREL  EAGHATREREHLGEELT HN (good
faith and lack of knowledge ) - DL{E & sty B h*o o

HEREFIBGEHD "EH , (reliance) W FE - FE K JE ¥ i
B o R FFE R LB H A= U 2 R sk It
Rk B ARELEAHFARLET LREIUT - MRS EFAL
BEHREZ I RETE N ANER  TRTEEFALH AT
B0 o

Jek B - AR E TR LW DL B £ R E R & F 10(b)
A E IS E A RS  EEMEZEHEAME 228 0
ks T ARWE AT BEREREFISE It 2 EH T
Bz o BB R E 181 HRule 10b-541%; - A EH R L
WAETH  EFFHAEEBERNFROG EEENE R
EXAFRALEETREACH  UFAE TEH, EH - BHER
EEISGEATFROBREFER?

=REF AR

A AL HBATH HFE MU (registration statement ) # B {4
RESXREZRERERE ARLBEEEFTACE  LEMERE

49 PAUL VIZCARRONDO JR., LIABILITIES UNDER FEDERAL SECURITIES LAWS 137 (2014),

available at http://www.wlrk.com/docs/OutlineofSecuritiesLawLiabilities2014.pdf
(last visited: 2018.02.23).

Id. at 137-38.

Ross v. A.H. Robins Co., 607 F.2d 545 (2d Cir. 1979). ET%E?%‘; B 3 BT 18
FT10(b) 510 B SEPRSE B Y T IRE14 0 F166-68 -

PALMITER, supra note 48, at 405; PAUL VIZCARRONDO JR. & BRADLEY R. WILSON,

50
51

52

LIABILITIES UNDER FEDERAL SECURITIES LAaws 2 (Dec. 2016), available at
http://www.wlrk.com/docs/wlrksecuritieslawoutlinedec2016.pdf (last visited: 2018.
02.23).
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MXHLEELEZA 2BITARRAMIHRLES  3EHALFE
EHMXHEFRTRES RIS RAEST LA 4 G506 - TR
B EEMREMEEAL  BERRXRTHEH R EFETM G2
EAB A 5 5. &S o

A EMEAE » BHAGZREIHNE - BFEFIEN
RERZEFARENHE MHRBHFEBTAZIKEEFRALE
AAT - WHRB &R (due diligence defense ) o Z 44T ARl
AEREZERATE LEIWMATHHZEN  TwLEZHRF
BBk o

ERITAZRET UL T LB EHAE TR E R PR
TEBAETR, Y MEBRAEARITA T AEATHH
( reasonable investigation defense ) £ " & Z #H#f , (reasonable
reliance defense) - EAMBEMB I E - FEXZHE &
REZXFHRZHL  ETEFEN "KRAEAT  HAAHEER
e HEMHE A UEEREF  AXHRNEREET Bk
BEEAEET - HEANGEAERETHAANEREE - ERE
EEEH - NHAAERIHETFEEREHFNIAS  wEERN
WA REEY THECHERME - HHETRME M XH
AR BXHNERTEE  RBEEAREE, o

JEE B BRI EZMRE  EHREFIEOQ)(A)F
FHE THHEBRAGETFANTER K- =ZHFHFREF2ID
gz o N ESRAALATEFHNAE - 52 - £

53
54
55

Section 11(b)(1) and (2) of the 1933 Securities Act.

Section 11(b)(3) of the 1933 Securities Act.

David 1. Michaels, No Fraud? No Problem: Outside Director Liability for Shelf
Offerings Under Section 11 of the Securities Act of 1933, 28 REV. BANKING &
FINANCIAL L. 339, 360 (2008).
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TNEE K B R T 4 E E 140 4 (knowingly ) T 3E RCGE & K BF
TrEEREEEREE TR N HEEEREAEIRNEEEL
BBl R/ AE ©

= AN E BRI L B FIRERE R T

%% (Enron) K R (WorldCom ) % 4+ 413 & % {8
AT WA ¥ %R W f iR 4 4% 0 Bernard Black - Brain Cheffins @ &
Michael Klausner = {i #1 3% 1 [B] IF A 2 Bl i d T - AR BATA
Az MEFREELEE B T MHEZ AR (out-of-pocket liability
risk ) - BU /b #f & 2= [ ik BE R R fr SR S A P A m R E RIS
ZRG HRBFRARBERELREAG EMARFRREZHEERE
H E &% (Directors’ and Officers’ Liability Insurance ) 4 %8k & 2
Bl o ZUBRZAAEECTEE —LN\NOFE_OOREFHLA
HEBETNENBEZEEREANENE  CERNFAEXAARD
(fiduciary duty ) DA RE#HR 52 K4

TEHMAATN T LEH - BARMNERZHEFR 7 EH
R3S A HIO KN EZ T A - F LG RS HI
HEZHF ENLESHLEAEEETEENEGFAG  ZRAK
BN NE EZFEARTFER N AR B #F72 (direct or derivative
action) - EEARH AN EHWEHE - BREEFRFITHH I
WEZINARE  EFHOEFRRREERNBESTHF - EHE
BEMABEERENEHAIHY - s B HEER &

%6 See generally Bernard Black, Brain Cheffins & Michael Klausner, Outside Director

Liability, 58 STAN. L. REV. 1055, 1131 (2006). MEGFPUA A T & §7 802 b
LD b -

57 Table 1, id. at 1064.
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BREARBITASHESTRITEARENES > RHEFR

S Fu gt

# R (legal fees) - 1{-{2 8 N\MHEF| E 54

ML ER I3 KPR ST R - 3R

Table 1. Securities and Corporate Law Trials Against Public Companies and

Their Directors for Damages, 1980-2005

Triad Plaintiff Win| Damages
Area of Law Total Cases . ; 9
, Includes Against Paid by
(State or Federal Tried to _ . .
Outside Outside Outside
Court) Judgment i . .
Directors | Directors | Directors
Securities—
33 7 0 0
Federal Court
Securities—
5 3 1 0

State Court
Corporate (Fiduciary Data Not 5 ; 0
Duty)—Derivative Available
Corporate (Fiduciary Data Not 12 4 {
Duty)—Direct Available
ERISA (Fiduciary
Duty; Losses on 0 0 0 0
Company Shares)

A AR B F AT R HERTEEWT - £— 4
HEEEZRLTEHNEARERARAEF KR Aol mLEEH
REEREEFE N A S B pRARTR > BT HE R LW
HERIAGABERBEERMHE AP LREYRATNAET

o8 Table 2, id. at 1070-71.
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88 % B % 4 £ (indemnification ) P B AT M EAE E X
Z REREZFEFERREGRRAE - RERRHEMHE =AM
Z o B HHWEERAETHEEFE AW £EE (perfect
storm) BT A& HEARE: LBETASEET ZHEME
B AN EERERE  SRRBORE 2AFEHALEK
B N=Z=ZFEFHFFFINENREZTK  RFRE A ZHEFER
EEIOLERELFRETH TWHR: S BEERE s
MEATEHEEAREMEAER - F= HIENHEZLE
MWEE  EEXTERHRAFMTEREM KBaWERLE2NBES
T MTEEEMRE EEEY

WA SRR RALEBENAEEE 4 HEZEE
RERBIEFERNLER  RAEEN - BEWHI T EZLAAELE (M
EEAEMEAR  KeHBAARIMBREABESNNES > FE
KHEREEEIHLEZNARL;ERERBELERLRF > MY RE
& MR AsnEE -

[ff # — 4%ty & - Brain Cheffinsf7Bernard Black — {1 % #% 7 5 —
BERZEEF  HARER  ZE BN meEX - FEEBE KRG
HESHEE IAREH BERAVEBEZEEEETUARLSAAM

% Mﬁlmf:fftf R R - B RN 2 i T14
FHE R @ﬁﬁﬂgﬁlirwmﬁﬁ e S VRS 5 A
WWW% ﬁ’ﬂkﬁééﬂ@Ef%F?“ wf@ﬁ? C A
& AL ,%',Fézﬁgi.‘?%ff?‘]ﬁl > S F,%ﬁlr E iR R Y
F$?V%KW$%EW@H W“F?f ,ﬂuﬂfﬁiﬁﬁm? =gl
SELERT L VR [’yj*F,ngcquﬁiaqmﬂﬁ F{JF%F:" FI #HE 51
I'E’r ° 1E'|ﬂF‘5 %’**‘?ﬂ* Al ﬂw AR HAE ‘/?WfoA J 22l
FH K v [lu ﬁﬂi?ﬁﬁﬁﬁ, 1178 > F13051] ™ > 20105 107] -

2? Black, Cheffins & Klausner, supra note 56, at 1055-56, 1059-62.

1d. at 1140.
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Fma( EERRFNAERTRMR - AN EE TN 0
KEMD (rare) EHKEFEANBHEFE -

=~ BOEH BRI ERBEE B HIIR

MR EBEFEFIGERNAZENERARERD - TEE
Rl 25 KB o 1 5 35 DU fm A 45 R o o BL XK M B9 E #F A Escott v
BarChrist% ( T4#% " BarChristZ , ) o

BarChristZ2 —{{ # # (R# K F A E] - E—ILAOFRWHLE
BEXNRKR AR AEFZEFT@METHES  ARKBATHERH
WA E BRI R R B T E R o REWESE
REBREN TR  c REZRWAME  ZTEE TG IUEH
4 fm LLF BT o BarcChrist H9Z £ - A HSE RN NHE £
B RALEEZREBRAQG c FRAAUERTE T REATE
A% LEZRHEAGENHERANEE  UR2ESHEAFNHA
Sk B T2 oA o

BSE WA EZH 4 - Vitolo (B A ~ #4483 ) - Russo ( #
ITEI4AE3E ) ~ Puliese (B3 A ~ BIAL4 32 ) KKircher ( #f7 # ']
TE)AAN  TRRERXEEREERXEEN Y AREZRT &
et Mz WNETE > MB|/EERET © 714 WH £ FBimbaum
(BHEEF  NFIANRET)  ZHBETHEHEZEEHN2NERA
BH ETREEREZEREET QN ER LTI FEANR
BABINHEANEE  AFEFTCREH  LNE MAEHAE

62 See Brian Cheffins & Bernard Black, Outside Director Liability Across Countries,

84 TEX. L. REv. 1385, 1387-90 (2006).
Escott v. BarChrist Construction Co., 283 F. Supp. 643 (S.D.N.Y. 1968).
PALMITER, supra note 48, at 250.

63
64
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EE S ki

AL EEH 4 Grant (A F I EEBERE > EMCHZ
EEAE)  ZRAEZERZIREETIAT HAEEHEHAAZE
MHEF R IEEN  ERIEEREHFNIT L > FRR B L AR
NEIRHA > MTEXLEMETIH  EHAMERE RS, AL
ERXH - BH - NE eHRAHRFCREFEZEHTLTTNHM
Bl & ¥ o Auslander ({£2R4RATHJCEO ) ~ H 3 BEUF A B F A0
RHEEE ZRFABHEBREEZERILFTERLT  BERFEEX
FHEEM - LT REERE AR NI ANIGRE  EAEHAENE
BMERNRERESZZEDLZARFLFE B O AT o L fh2
L ESE - Ross (—FAF M TA#H ) ~ Coleman ( 7K 84 H
Drexelt] &% A ) » MBEBREREZEHN ST ULT - FERXFET
AARBELEAEMBEZEREF ©

BarChrist % = 4 1% #{Feit v. Leasco Data Processing Equip. Corp.
% (T# "Feit€ , ) ®H R R4 EH (exchange offer) & 3% i X
BT E R E R o RAE IRy s B EBarChrist £ 2 % I8 RLAF - Mo
FEEEL AN EIIES - SteinbergFn Schwartzy 7| 17 A 5 CEO
FrAa 832 - W BE 2 W E % o Hodesfh X &k Leascols 2 1 AT Z &
BA - ENFLREARYT B ALFREETES  BERAK
BRT\EEHZARBBEGHRNFTESE - L EHRRNRKEMR M
% R TR 2 2 U0 M W O\ FE 28 AR T M AR 2 A o B R F
REHARTREQNAESINTESTNRE : "TWHEFHL
AEBHERERZEAEET N AR ER R FET (AT
EWAL HEBNIHESE  WHEFHIARIRIBEREMX
BREFHNETH > EREREZNEM - | £lb REEKRASE

° Feit v. Leasco Data Processing Equip. Corp., 332 F. Supp. 544 (E.D.N.Y. 1971).
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"WHEEWNREMEEARBTA  RANERAEEE R
% A (‘as guarantor of accuracy of the prospectus) ; - H T H{/AF =
BREAZXZAAABEFMABNNHES  HFAHAZR T
BBMEREE  GRTRELIERERAHEEN - REL
Feit % 37 19 3 % #8 & S A% - LIRAUE R A o 1R ©

3 %4 tyLaven v. Flanagan ( T#% "LavenZ | ) °® .« In re Avant-
Garde Computing Inc. ( Tf% " Avant-Garde ; % ) 67, L Weinberger
v. Jackson ( T#% " Weinberger% | ) % ke - Fg ¥ E

FMAEERNHEHANTRABNAY o ELavenE F - E R H K
TN EFRAFANEEF MBI NS EEEE L A%
e o & % (a lesser obligation) X EATH B HAL - | W HI
¥ E B (5 A E A8 B B fREE AT PR (representations ) I T AE
WA AT & 45l £ 5% %tk A B2 8 & Price Waterhouse
Merrill Lynch#y 325 T & 24 Y o

TE Avant-Garde £ F » & 2z — 4 # E EPalmer 5k E R & &

FL5k o PalmerE — LN ZFBATHEEF > 2 BIREZE
DRSZREBEZCRBELHG  TRZAFFER S HHEm
Ernst & Whinney B, £& ti 17 3% Avant-Garde # B 75 3 % VA B & 51 B =
PR A W R B — AR AR g st S B ( Generally Accepted
Accounting Principles, GAAP ) #—% ; A FH W F ML E
o~ WEHWEMT MG ULRR BN RSO R E A
I3 E E R IE AR Avant-Garde (| X% - T AR AR - BEERE

66
67

Laven v. Flanagan, 695 F. Supp. 800 (N.D.J. 1988).

In re Avant-Garde Computing Inc. Securities Litigation, 1989 WL 103625 (N.D.J.
1989).

Weinberger v. Jackson, No. C-89-2301-CAL, 1900 WL 260676 (N.D. Cal. Oct. 11,
1990).

68
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EEBNEE AN ABER ITHERETE ERBEE
B BREBIREEN ERAW  ERFE KHBER
% H 3 % Avant-Garde B R R ke - 3 BLAE (S R M SO B
RN FNELERET o ZA APamer L A HAENERE T
Vi EH o

ZEWeinberger R ¥ H I EMM & T H - Bl S HEE
Valentine#F 7| £ 3| - " 3 b 35 Mt SCH- A 19 & o IE 76 1 00 48 &% T o
T—1E %% L ¥ #4% (an independent investigation) - T 7% VL 1k 3 &8
B AN REMRL  wRELECWATATHARERFHIT
A& MW o , Valentinegh A 5] & EFEFRAHE ML - b T H
SEFRAFLEXTNNESSH  FHLAA G RE - BHEL
AHMERBNER BHRANFEKREE - FHERIHENAEER
AL R EREMTRHRELFERAESAEREAT KRR
WEL e E KRR ELI S o

7.4 & 5k Valentine it A gt 2 B 37 81 & o A 51 48 2 [B] B B AH B R
AR ABNERNE EEARRAL L ERBH M 0 R EH
TN EREEEESMNENTUAE SN ERE—FW
P ®] o Valentine 75 ¥] [A] % 3% % 3£ SC 1 LA KO 0 & A T 48 1 7KK
B BE > estEiE F R W] LR B %0 o Valentine €A 4 6 F
Tk Fn 6 58 B MO AR JE o

BN EEE G AL L WorldCom® % - WEBY EHE
EMBEMIENEEATENE - BABZEMBE - 79 WorldCom
#% % KBert Roberts2 F i % 7 15t ° Roberts £ 7k #t 55 it L 09 &
K EFAH R o H 1415 B AndersenfT & 5 1y IF T & - B AH (S 2 #&
MIEREM - EHBEBEWERT AR R CH E7 5] R E B n it

o In re WorldCom. Inc. Securities Litigation, 2005 WL 638268 (S.D.N.Y. 2005).
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HE G IEBE FEH L Roberts ERZAEHAG AL BF
A B > LRk WorldCom# 47 3 X /» 5] i # i £F ¥ < Roberts I £
REANHNESE  RAERBENEMIAFHFED -

REZKREY » K& % 808 % 4+ (unaudited financial
information ) I 3F B A " F R EHHA S L - WERFERSCEF
AR EATEEAE o ,Tiniﬁr%%%’ﬁ‘% Az e EBAE A
Roberts 7 4% 7% 1 | - WorldCom 7 # 43 it A (line cost) £ U b o] =2
A& AR - JE 3% Roberts T &8t i AL 2 7~ (red flag) - T & LA
HMBH k2 EHELHES A ZRobertsEE R EXMESL H
EHBER FAERRAETNE A HEET - AlRobertsH #& %
BATHF AN A HZERRARE B0 E R E R E > [ERoberts
Ik E g R AR E A L Y BT REMAE o

4 F BTt - 1% BarChrist + Feit -~ Laven ~ Avant-Garde - i
WeinbergerF £+ - KIS EQ NH EF M AN EZTZERE T
LA T AR - HLoM I E = 0y RE S o BarChrist 2 # @ /i E &
BEQAEARKERLSBNGFEE (WEZFFEEAF W
BE A E RAT ) URH MM EE - T BRI PR — 8 &7 E 0
K -F (sliding scale of responsibility ) - % JEE 7] % 45 7] & [ 4 1%
MEEA o RPFW—sm A BAT AZ GBI A BER Dl & 1y R AR
B Pl EFeit £ - ERR A NN EFARYE LRI UH M RE
Ao RFWm—ma/t i EZfENSEE  BALMAAETR
%o BARRBE MR - B R ERRKEE RSN FHRE
KTHARR o

doh - W EREH TR S HEZEREEATNACERER
R -FHRS2EEZe  FRLEMAIMERT  LEHEET

70 Cox, HILLMAN & LANGEVOORT, supra note 45, at 507.
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MBENNEHHHBAZGEER LS  AFTURLLERS
Ty cSECT YR TEEEME TN BREATHEAEER D
SEHNEFLE  AERTHE WEYEMRERRELN L
FHLBEH LA HERSENIEY  BETAKERES
WX REIENRAAER  DAUEEETFERTE—S
WAEHAE

AR - —OO R F 8y WorldCom$| & - 47 4 gy 3t 2t | s iy 7
MAREENE=R  F—  WorldCom#| 47 Errat # UL T i
BRT HM T AR WA MERRAEAPUEENYES
RO HEE > —E A EWorldComz Bt XAl EHHEMER
P oo % = « WorldCom#¥| i & — ¥ 38 % ¥ 4  f ot I 7 41 L 1 i
TEHBHRE TRER S TN o h— B RBERHEREE
B  THEANDES SN Y ESRAMT - AE—ERE
B ER SR ERB A kR mEE

# 7 WorldCom % # - 2 #; 45 28 -x WorldCom iy & % & fn % &t
ZECFAEENNE  HATARBAREERE  flift—An
AER  EEETAUERY  HAZREAMERNERN - BEE
B WorldCom 3T 48 & H B W+ RETWR S - A HEEH
HEEREBEEER S TN - BRI EHHERE 25T
AUERTEEETRBATEET AT EWAR™ -

71
72

Michaels, supra note 55, at 364.

Circumstances Affecting the Determination of What Constitutes Reasonable
Investigation and Reasonable Grounds for Belief Under Section 11 of
the Securities Act, SEC Release No. 6335, 1981 WL 31062, at *12 (Aug. 6, 1981).
David I. Michaels, An Empirical Study of Securities Litigation After WorldCom, 40
RuTGERs L.J. 319, 333 (2009).

Black, Cheffins & Klausner, supra note 56, at 1121, 1123, 1128-29.

73

74
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B2 BERRERELZ LR

WA A KB E R LB ERNBELEERHRET T RELEHE
M TRA R BA AT UG A o T BB BAT i ] Sk Bkl Uk
BET HEBIEZZMETTRE FREABZE LB IESZ
MR EERRASE - HHAWR

HhOERBRENERENRTE > BASHF I RBEERE
FROMRE VAR TR, WATA BERTH LM E R AR
FEE TRA ) BREEAFRER - WE H R A RIRE B
B oo MR EF0GEE2ALL F0RLIRESHETITRER
FoAAXAEEBRRE - AT EXBET > EREBH AR
SL— L E AR % 4 10(b) i fRule 10b-538 4 FE I & L0y L E
frscientery "B E , B TR E S c ETAE THRELX, BF
B-BBEMMAEZIHEN BEHEEZ (2BILESE) AT
o

Fo EEBARIAEL  WRBEEREF20MH21F2H
TS EXHE— N = FBFEFIEEM T T N LTI
FrE W WA Z AR R T LA A LR o BB R R 20
BZIE2EM BT EZ AR ERAL S " wREACDERE T
BOHARERE B ANEEERRREZESEE £ 4
BERAE - AT REEREENGE2HEAHAAATNRL TN
MAE  BEXE-N=Z=5#FFFIE EBEo "' KREEZXE
R TRARER Wy o £ T RAERERXEERAL, 0 ERER
ZAGREH TEEMEZER LA EEHEHEGLAEENEE
EHREZEE, & TREFZREAND, > ERAERZALAHE
MIAEEEmBEEARETY ,  HEETELEE-

BE 2 EREERFF0RZIFZ2ANEAARALT > &L
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KEN TRBEREE B TBEREE, B HHTHE0%
EORERBWBITARKEAZERRAEZ "HBLH X, £
FAA TRBEFEE, WL RE0GEE2ARENBTA
RAEHFHRRNEZ T HERSE , W0 TEFRFNAL—
Sk TEEFEE, WTS  REBSZLE BEBEEY
o EREMANERHEELL  BEREFFH20G1E T F EAEE
TAR T EMEEE AHTE RS EREENEEE B
RIEEZHEY  RABWEEE, WEHERE2MG TREEFE
W WA LR EEIEE MR EGAE Y THEEE hgR
HALETH ) 2 TEEFEE, HoWEEELE  BHUBAEL
BOBERER WXE EXABRFBLAEEIREESE (48
TEE)  RUBENEEREEETE -

B URREBEL HABIESEMBTENESEE
WEITRENBELNTHERZTN  REZRMNFLER " T482
BERATINHZHEABREST  BATHLTEN  HES
BRATMPERER ) - " T4& E% """ HEEE ﬁ%§V#H%
BHERZWHELED AAETHEL AT AEZLEZ
L,~nzz¢%%&%nuﬁam%%&&ﬁ%ﬂm’z@ﬁm
WESHNLESHER LT LEWIHEEENT NS E
BeBAanR MHANESEURGNES SEAESEEH
FIMERT A HESTUCHETHSEZWER - 20 £
HEEATHAERABTE  HABRLEEK  REFKLERE

75 R TROSAOTY (,  BPAT W R 5 - g

LI R - lE12 0 1732
Gﬁw i#ﬁMIwmﬁﬁﬁﬂ T B IR R %WMJ ﬁ*nﬁ
AGIUES . o R GRl" B riﬁ:ﬁ?ﬁ%?ﬁ%ﬂ = T4 1JH;\ dii ) fito3 ) E
EFQELI/}EIEHO

_—’i
‘ﬁ""
ot \_
b
i
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TEETHRMB AR -

$= EREFEHELR Y KERFE20EZ1E57E B E
MATHEAE AT B ERLAIEES - RAREE KT HH A 8K NE
TEENLEREAABNNEZSHBMALAEE AR ERANME
DR MAEZBEET - HARF R EA I TR & 8 KAT
H BARMERAFTENAAAETEHLEELAR " XRLEHE
(reckless) AT A A - HBZT » HEHHKTEZITAA B E
BEGEAHREREN "RLAEE,  LEEAFTRUAFTEZHE
B THEA BRERZ -

FM - £EZIHNESREFAHEZGERE  OHESTHE
WEHE - EFHEREHZ (liability limitation) 77« #E X HE £
W #| E (exculpatory provision) %% F A g AR B HEEE - 4
HREFTEH LT zHln  ERBREESHHFELAEEEZRM
TFENRABRAARE HHEIEENPEXRHNEE - dEKE
FEHESHEZRERERR  BEUABEEFABELESE ZA

T r g GRS | R O A R I B U
f il f F ]
P ARV IR R O o R SR
5 2l P O o PR U Sl PR
RS RIS ’FIJB%FEF% P F1456 0 20165 7| > S5 BIEH o SR S ilE 0 F1497
2016F 9% » 12’1”9 °
78

TE AR L o R A I AR gk e
PIBOES w bR B R O e TR T R ST 102E(0)(7) P A
1 T2 R R I R S L PR O R
EIE S RO e I 1) VA I N SBR[ B
SRR IS SR A R A S I
Hi F RR VI 7 E 3 OIS VITARCEEE SRR~ A0 R 1)
@B VT D BT - ARG GRS
PRI B R B A AR Tl R - 265 4
W0 FI1738) N > 20155 47 o
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fr o AT HEZ (FHRBLESE)  KRefBEZEARS - &
NTRERAR AR P A6 % o e B~ R ph 4 B A B B4R - st R DL
NEBRMEERRFE o

0 BUSSMEABEZBRET

— ~ SRR E L B R R R B

BIEEZEZEBEH TWEY BN EEARITELE
EHEWERET  —LEOFMR - £ E X E 5\ 7 Penn Central
MHBLE - w EKFIE (Watergate ) 3B 2T £ A5 2 18 7 &
Bhe LEMBEFRHNES &L A GHELEHE - Melvin Eisenberg
BENE—NEAFEREAHEZE A WEE (The Structure of
Corporation)) ¥ - RAEFZCETH L RHEN - L ETEHRM X3
FIRIEE MG (senior executive) Z HH|H#kH - M FREZF G
3%%“%&EMMF CBEE BEERHEMENF ETELE
#° OEwM%ﬁ&E%kﬂﬁﬁﬁﬁﬁiﬁﬁlmﬁﬁ 48 & Fu

EENEE KR mﬁ$@%mmmm%mWU’E$$ﬁ%E
RERIRF EWAE - —Th A BERBEWRE  EFEW
i%%%%%%&ﬂ%mmﬁ%%% ﬂ TE LMy it
HHETRERL  BHEASIERTE  REEABREHANERE &

& Harald Baum, The Rise of Independent Director in the West, in INDEPENDENT

DIRECTORS IN ASIA—A HISTORICAL, CONTEXTUAL AND COMPARATIVE APPROACH 43
(Dan W. Puchniak, Harald Baum & Luke Nottage eds., 2017).

Id. at 35-36.

MELVIN A. EISENBERG, THE STRUCTURE OF CORPORATION: ALEGAL ANALYSIS 162-
72 (1976).

80
81
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TEHEZN  REZBAL (pro forma) wyzha’ - &BEITER
EH Hmﬂmﬁ&u%ﬁ$ﬁ%@ﬁE%I¢MMWﬁ H L%
B B %ﬁ'%&%%%ﬁéﬂ%mﬁ%o

~”%M%$@%& ERSECHEE » — UL EFAL
A%x%%(Mw“ﬂSmkﬁmmy)Vﬁﬁiﬁﬂ@ ERN
AEEEREHBALINKLEEKR ZEFMRFTZ E ¢ (audit
committee ) ° [ B - —L/\OF Kb G g BUR 0 ER RO &
B HFRETL " EREFTEHEAF ZRKERL I EEX S
FENE  WEFE AhES)SRBELESTARNESSEE L
FEWEET  TUHBEMSBRTUEL WL HELBENT
o B E B EETE %5 LS Mg ™ o

E_OOOF ermaE#it  —OO=F» & (Sarbanes-
Oxley Act) AT  BEBCEZSHEEMT c DIEAEX
FEECLARBIBNBEILES LW EIBASR X EARERELE
FHBZETZRE G ITRTEAZECELHHR - EHELHE
Bl ™ e TR = O—O%F by I {8 3% W 3% % W 470 2 1Y
# # % 3 % ( Dodd-Frank Wall Street Reform and Consumer
Protection Act) ER NG EECHEH R I ESHRZITHEE &
( compensation committee ) © JFiE— S EFE BN EEZ &0

82 Id. at 157-62; STEPHEN M. BAINBRIDGE, CORPORATE GOVERNANCE AFTER

FINANCIAL CRISIS 53 (2012).

1d. 157.

Baum, supra note 79, at 37-38.

R = Fﬁﬁ FORRIEL e ES - ﬁﬁaﬁﬁﬁfﬂw Gyl %F”TE"EHF‘ Py ﬁﬁﬁf
i =R ﬁﬁ?ﬁﬂtﬁ @mﬁﬂ%ﬁ{%“' TR (3 R
R u;f[m e S RS PR R R IR
§J23-24 o

83
84
85
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e M RER —O—=% GEXAMNARTAS T EE
TEEF—L4NAEE (HHATE) WHERSHEEE (super-
majority board ) - #1 H60% ; T HABEBT A EET - 4K
85% M EE o Bl EEBAMAKBITAG  LEAUES
CERAER ErNELBEYESEAGMEERY.

T PN R SRRSO R At e L

BALEZFWHRAT AT — WS > HELSLIHEZAH
TR A

F— FANTEFRNERE - B LEE HEQEENN
NEZRBEREK > MUBLESHEEEE o Bl £ ELFHNEMH
RAREW A HKKL 5 (self-dealing ) = #l 2 AKX % (related party
transaction ) 157 > MBI HEEZFARLREAR T ©

¥ FRIRENRESE - AKBRRELERXEBCHNZHNES
Hggs BILIEBEREAHIIRREA  BHIUKER - BFKRE
EE MNERFAEHNBE L EZTREERNERELR  ERBARK

86

o ?‘E{Elﬁ%‘ﬁﬁ ) I%%%BAINBRIDGE, supra note 82, at 58-61.

Urska VeliKonja, The Political Economy of Board Independence, 92 N. C. L. REV.
855, 857 (2014).
BRI 0y ) S o T O TR SRR 4R
é:#nﬁjﬂﬁfjﬂ\am B Sl B P g E QUFAEJJE,H TG > P
E gy @ pugl A b iz ﬁiﬁ BRI ELEFFTRE AT » 1 (SRR IO -
19 ﬁﬁilfij[:&gfﬁﬁruﬂ/ﬁ %%‘WZ qtfﬂ ﬁi’ﬁ?f FHOE E R PR
B R R OE 0 SARB AR X
IHJ ] ;Fa%%’ f'ﬁil E[42 Eﬁﬂi@ﬂﬁg?ﬁ BN CINEEE €A
et [y AN LR RN
TR ETL - %g},&g@ f“ﬂ*mfi R qiffﬂ*@ E Pk s ezt 5 272
1> Fr10 > 2018F 15 -

88
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ZTEREAHEATERERAR o

= EARFREE o WAL BB I EEY
HERBNFEERE o AT Hib— g RE - NS T 0L
BEFKEMREELES AN LT FEREIERLEES
ERARLE HEK EEHRYWFEEB I EEN BN G HEY
FREZR > wEBTFE R AR GRLBRWMA T ANHH - 2
TAREART A F B I ES I WREAERRBENE
BIEESWIESE  ANFEBIHMERD

W FASSETEESCHEMMEE - h—HRX - 1R
S FREARE Al  BLEEAE A S A R R A
I8P A N 2 BT E o th— MR B R T AT £ 4
Wt P AEEIE L E E RN R

ETH o EANBRENRITE - T2 MEITAEET B
W - LB EEHITHE BT E B BITI A
Hoo BT EFER A2 T A E o E e R R
N BB AT AT B A P AT AR N L T A N B
SEHEWIET  REERA LGRS T EATHE R o
MR T ERTRTIATHEEES  SEFHMEL B LSS E
WHEEEWAG ENHESRETREATEFNFRE %
T MM AEB R -

EN o (FABITEENHERE - REANEPNAEREILE
EHAEERENERL  RENFNLEE QB R G REZHL e
12 it 4 i 0 o

MBI EE W AEE LA o T A A AT A

89 Clarke, supra note 9, at 80-81.

% Id. at 81-84.
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RERR  MERCHREEARE - AR E N EHE - B UG
NEEFAMBHENSEHNHEAH - RUAEEE  Bi1EE
JE® M AN SF P A ( gatekeeper ) o
John C. Coffee##% 3% % <F M A — 7 1 & 45 41 3 S8 5L 09 & M
A (watchdog ) 2 8 &% (monitor) - H & H 300 2 7% 58 A% 2 5
P EAT o EAFHET » FRAAGRE —BIWEEAL  HLiE
FERETENAG  HAMEACERFELGEEN - $—  FFM
Ae—FEAL  HECHNEACSETRELENAFLRAEN
Wik skeeiTd Bl R e MBERAS I HERERBEER R
A MERARBETAXIMLENELEERL - AL EZER
ToOAFEBECRESTHEURATFAAY « £ FFIAG—F
Zy B 4 (reputational intermediary ) B H A 0 DLBE RN ] B
TAFRELREA "9 (signal) WmE - BEFNHF K
"WML R T EH, HEEE AR (reputational capital) A EATA
DFEHEARTHEHAG ECWBERER - FAAAZUESR
BEER NHEAEGLERETS LREEPRBHER S HF
(repeated player) o #fEdE & T - Coffeei#% il % EEF KT &
WRATFAA FHAELKERERBUATHERD  UERAEHR
BRI s B RS REE R
Rl BLEZHNANESETIAACLNBERERLE T
FETH - ERE BIEZFLHRBAAMNELEHARFENE
¥ATHEE EEGHAREBLTEEAGDBIEZHMMEL > BH
HEZERRDANE  thAFEE BZR - AT KEA -~ 56

JOHN C. COFFEE, GATEKEEPER—THE PROFESSIONS AND CORPORATE GOVERNANCE 2
(20006).
Id. at 2-3.
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HHY c FEALERABIEE NS CERMEHEREA - B
EEEHF  REF ALK BELE ST LR SEEIF AT HET
FEY o R AXRANEUBRAENEBREREZFIAR
% BIEERMOTHANTHFADS

Bl M ERAT S - REFENR EARAFAA
Ao B_AEE (SBEIES)  HR#HEREFZ
2R NN EERCSCHAMEREENHBHRE - LABAER
HEHY o AT EEEME AR R LB NG o SRR
FH AL SF FTA (institutional gatekeeper ) - i HE A < P A B 2 %
EWHATE  RRRENEAERERARE  HEZEEENE
E4 o BRI AR EA G WERE - R sy
BEERUUERBETARRGEELES o o BT EUBHER
SFRARENLELWIERY  EREAEEHEABERFMA
ZHATEAE LS  FHEZREEHRE - IWAFMAL—A
B R AR - B E B R R AR B A o

MEAEEAEFPA  EEFAFAANACAZRALEL
BRAURFEBEER ESEATRENNEL  AmEL K
i M et kags BENEEHABNELEALTAH
Bl BB e aE  Hb LA R R T IANRE

1

9 Hsin-Ti Chang, Yu-Hsin Lin & Ying-Hsin Tsai, From Double Board to Unitary
Board System—Independent Directors and Corporate Governance Reform in
Taiwan, in INDEPENDENT DIRECTORS IN ASIA—A HISTORICAL, CONTEXTUAL AND
COMPARATIVE APPROACH 255 (Dan W. Punchniak, Harald Baum & Luke Nottage
eds., 2017).

2‘5‘ RIS 2 PH R S S YA
I?pﬁ:? | S B 9T 1L I"iﬁ:fF'Jd’ FTrefERE ]?i 59 ?‘}ﬂf‘ﬁr Hypy £

o N FIHJ'F'H * o Please see Michaels, supra note 55, at 370.

Id. at 370-71.
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Plamerstim ~ ATEN - WA RATHHEEE R o Coffee B3 B ¥ | %k
TIHHEZEM AN AL FAANEE (Al board of directors
are prisoners of their gatekeepers) o T\awZ HE & WM 8 £ A i /7 3
2ER EEFCRELREABTARLAGTEZXERARAFELS - R
FEFeMREA (FFPA) REAEERILETESZE £
Ee R RE R
MEARAER LESZNFEAXLNFEZET AHFE - HILE
EHERA BN RN BT AT HBE T T RER - BHLE
EHAEANEE £ FPFEREQAGKEHIIRELER - KRB
EHEEHERANAEEL  BILEZHRINELBEEH HERW
FH UXBREFMERY  EN—URTRWHE  EESH
THAEE CUARBASINBANRENER  WEIRET
Al 7 fR#E % (Independence actually creates dependence ) *° o
Coffee i EHE " EHATALNGAME —ETERL - S EFH
WML EA—BRMWEF, M EZWNERASEZ - BHELR
B
W BALEZ AN TA - BFRBEE EFCHRT —
FEMGIZOR  RETERBHEI - BT HEFMHELEH N
BB EETEE RS S EL MU T A —ELMITA

97
COFFEE, supra note 91, at 1.

Laura Lin, The Effectiveness of Outside Directors as a Corporate Governance
Mechanism: Theories and Evidence, 90 NW. U. L. REv. 898, 914 (1996).
J. N. Druey, ‘Unabhaegigkeit als Gebot des allgemeinen Unternehmensrechts’, in

S. Kalss, C. Nowotny and M. Schauer (eds), Festschrift Peter Doralt 163, 169
(Manz, 2004) » §#5[F 1 Baum, supra note 79, at 27.

COFFEE, supra note 91, at 8; Merritt B. Fox, Gatekeeper Failure: Why Important,
What to Do, 106 MicH. L. REv. 1089, 1091 (2008).
! Roberta S. Karmel, Is the Independent Director Model Broken?, 37 SEATTLE U. L.

99
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M TAE R B ATt o

LR B EEEARITIEERNE N REEEN
EHBEUBREERE S —AHRNTFHIAZ— R BLE
EEREBTRENELYG  BBEA  RRABES - URKE
ABEESEH L HTREEHHEELE —ARBEFIAZE
BET o EREBTEE0RZNERETTNR S S8 & F 3
Lo REBTEFEIHEARGESL R EL, @A T
Wk,  REBIEENHELE  BEABEEBEWAHEL - K
XRBEBE I EENH AT TR EETREREN "R BET
ks TRERE, -

= BRI HEBRM AT R KRR H A H

M N BT E AT AF 2 FIIARGEES R
DTHE R HAE R I EEURTTRERERMEEAL "8
SFE, 2HE o

B4 B EE - ARFTR  REBABEIEEHET
THRERE THEIBRES  LEAMEE  LAREH N
REEREHELGEL G wESTERYE  RANELRHES
FE UBEEENERERER TS RE AR T2 KE
EHEEEFABREN  HRALZATHREFNERLE MR
EREHM - AAABEEMEL  HREERH RS KRB L E
Bz ERY EERAERBED  ETANEE® WE

REv. 775, 789 (2014).

102 Stephen M. Bainbridge, 4 Critique of NYSE'’s Director Independence Listing
Standards, 30 SEC REG. L.J. 370, 388 (2002).

"% Ty 2 g DI O LR I I AR G (BT R
SR TR R A A B RSB 42
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AHBTEEREFELZBHEHHER -

H AR HEERZNE AR BT T2 A TR REHE "
G EEMEEE  AEHEYEMTAER L NEEE B
ExWEH S ABMEEE - AHEIED Rk E T E 24 S22
NERHEN L ERBRE B T REERER B TEBERE
B ERMBHELEEGHMEREANTS  BLEE
WXUA T RBHEFEE, WEEEE T WAk ERYEE
HAEEEMTAREEENREEBREELHEY S 4 H
Pkt BB EE o

R AR RS0 EERE L AR BERERE A
HAEMBBTTUSS ARLCeHMAR S E0HBEL 4
BIEES  WREEZEANHATT  REXEF20EZ1E2HH
RIRGENBWERTAERG A0 RN G ERENERHE
WEW—HMH WHEBTENEY  KEXEENRGEE2HER
BB TEEREE, WEA - L ERE R NEEE E A
Moo fmib 2RI REHHAEN » REHF > EEBITHH -
EATAEREEA  LEEMBEM  REAMEE  BEBT
BHETANLGE MAEZHTH ARG DFBLEREEA
HELGERNNG - HARHSABBATHZABALE - 80
BEEL BOVHZAEREUNERETFITEEARE Y BT
BLRHEARRALNE -

B EREFOGRZIMEREE  HASHI T ET R
FWMARA  EXONA TGS EER L LI EETY
¥, TRABMERE RETHARY > THEERL TG

L e I b Eﬂ§§4v FI31 -
104 PR S PTREST T pAYE AT FI516-517 0 20065 27
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HAE SR AR A EEME S RGN EREHAMEERL
FotTeRC  AREHE ARG EFAEERARENE
HoMBA—MBARE  LHITFI4E " HEEFZEINE
A B AT R AT RS A B e A 1R R AR 3k R B R B
Wi BITEIR T EGHTAEER ) ZHE o lh—esta "
RBANEIERMBEERR  EXBHELAT LT6HE , ZBER
W EETEETEAMEGER EERBLWENIK - ZE5
BT HET M - A HEGREL EEBMF N CHEEA
HMFE TN EXNE B2 EBURBREOEY RABLES
HEWEASIBEEFRELEN  ERLEBEFEE  HEESH
TR AMERNTRERER o

W BILEEHEAREFNERNBEFOALT > AL R
&M T R R AR e T B o 8 ETAR B oL E S Bk A O sk R TR Y B
FoLHUARL—FEGFREITH #%EZ HELEFZFRUT
FHFEmEFzRE  EHRERENZKT L ETUTHENE
£ URVBEEERA - FBEEES LBERAXKTELEZTH—
BMEZREZTE AT EENRAERESINNEZMEHNE
ARERRFEFR  EAEMETERETT  EREHEFEHE
TEZRHERULBER MAMBWEEIAXARFTIUEREL
( gross negligence ) #4Z #& - 48 % | fy % A| ( business judgment
rule) ZHF EERERVNEHRELRELEEHRHEFTRAREN
R EERABTEBRENETGRFOAERINES (SHLE
F)REBEMTRIBNEFATRIE o I BRRMNxEHE
et —(O—F % In re Cornerstone Therapeutics Inc. "% e 4% 7

105 Bt 4+ 94% 501 + F120 + 42 » 20055 107] -
106 In re Cornerstone Therapeutics Inc. Stockholder Litigation/Leal v. Meeks, C.A.
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BIHBIEENEE "ROAGEERFEIEANZHERNTS
B BN EEERNBRHAREAE - BIEER AR ENE A
HE AR R RN F RN SR RERFRI
—EeEETEERBEERNZEERE  RFRAL G WEE
FEBEFNABTEESAEZREGENA K e ERMALIGR
BRI R R A o

MAERBEE R BT EEREFEARRENHHATTH
B —O—HELA—HBEEXFE20MH2] - Hik "TES
BB TS WEEEEE EMBEEE T ABEMY
ZRERABRBEFAA B CESREREBEE G HBEL L EH
MAREZEHERR BEREFEESREACHZ EHBE TR
BEABRBEEEY o | FEREMSHAZENNTA - §
EREAREBIEEME &4 THEBEARE, o h—T i
BEERTRH AR EN R EEN R AT B LT F TS
RIEMHAE - TRH "HEEFAS BEER, - BHE 0 EY
FRAAABIEENHETERE  UEBEHEAREERE
BHEFALT BN EEETE SR o S R DU R A b R

Nos. 8922-VCG and 7393-VCN (Del. May 14, 2015). mﬁm R Ol 3k
R F' e TR R SR i R A Mn:gﬁ
E i F“FWIJ%“ PSR - P BRI IT’E‘TB “‘E"u%‘w%ﬁUFﬁJﬁ '

F i el ETZJIQE‘ 7R (entire fairness standard ) 5734 ﬁ;ﬁj = F,L
FirVBPIEI 2 IR ST pLRL T 29 R E VR HOEE S R - o
TR T PRI RS B H R B AR R e P
By 10 ml i 5H (exculpatory provision) fﬁ‘i%ﬁﬁfﬁ ‘E‘I??? 3 B ESL
%’%%rﬁfﬁ%**mﬁ%ﬁ SRFPIF A E T O R T I
ﬁ‘;‘/i% o 'IJW?@‘HFT RN T I PRI i T P AR

ﬁﬁﬂﬁ F&
%’Jz&*ﬁ BEESG T Emiﬁfm*ﬂ—? F1365 2 20155 95 » 1345 o
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HER MELAZEBIESZHENTE  BTANRA A RER
e -

VY ~ S0 AN E R B L AT RESERE

METESHATERENEHALL TBARE, HEANR
K BOR T BIEERSCALM AN ABITLER T
E P REOMEET SRR TBEIEEEBEHELEST W
W EE,

EEL R THEBAEE, LA TRARE, REREHE
WER - SEETESRMRNEETULREE - LA ED
CEEGREREHANTEES - FA—REELE  BiEsg
B G EAREF LA REEE R A SE AR
RERNAELHRAEHNERHNER : REFEHNA NG
B BRIEREREANEEA URHAFA G ARt HE
(R A

BIESERETUABEHASBE IO MNERER 2
HOAB e REEE - LEBE BRI R BN E
FloEBIEETRT L ERSN  EAREHESHFNER - £
ﬁiﬁ%%m’&ﬂ%%ﬁﬁ“&%%*%&ﬁﬁgmﬁ/i%%
STHERLENN  EERATEATAN TSR, BB %
TEELERE %ﬁ*iﬂiﬁﬁ% BB EEZATAR R
CACYNCEE S g SR NS S

B BEEIEEE  SAMELEHMERY  HARH

108 Hillary A. Sale, Independent Directors as Securities Monitors, 61 Bus. LAw. 1375,

1383 (2006).
Id. at 1383-92.
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EMAL  FEAZZEBETERREEN GZEIT LT &
ﬁﬁ%”zié’%%%&&%&%mﬁ&&’&T%xi\ﬁﬁ
BRERFWBIEE AL EETE BIEFHeHEBTR
BE %wﬁﬁ,W@mmmw>&%%%ﬁmﬁﬁ i % A%
BOBEERBEERE  BHCRERTHEOBIES S RAHE
BUAEMNEEEE T B BIEEMATERE AL AH
SEE REAEREREN  YHEF  BESH MR
Z E A LB | HAT B o

WhEfE  TLE—FEE 22 £ FESECH 3} M3 7 #
B BESEEEESEZ A4S (bar order) H\F %5 (public
shaming) - DI mH BT EE (REE) WH K FHR o £ESEC
TG AR EEL RN EER LB EEAABBTATINE SR
BEA  WRIAWTHBE RLT#EE (unfitness ) {F2& /A EAT
AN EERBEA" o sl SECERh & RHRE - EiHT
ATNHESUNBALREALEFTFAENES  HTHITA
ITEN  UHBAMEREAERHNRTFRNBATR > A0
FRETH R LB EHE e LR FH  RTHETIES 2 42

MO g 3 B AV S R —— R IR (R T

fi& ?’J”\E‘EH??F%%’L 5785 > 1191 > 20057 12%] - Edward B. Rock, Saints
and Sinners: How Does Delaware Corporate Law Works?, 44 UCLA L. REv. 1009,
1103 (1997).
%O“@%W%TﬁEWFQQQ%%W’F>W%ﬁT%H3W%W§$%
Ff:%“fj’ Flfj‘[ﬁiﬁdi R ’FLI 2 HF/‘, > Please see Black, Cheffins & Klausner, supra
note 56, 1134-35. 91[352'71‘?] @‘ﬁ%iﬁ Ei#&ﬁﬁjﬂ@ (director disqualification) »
ﬁﬁﬁﬁhmmrTﬁﬁﬁJ‘rTﬁEJWrﬂﬁﬁ%J°?Wﬁ§%@
I EE %‘ THFIR T o rﬁ?‘%jﬁ,‘http://www.scocar.org.tw o TR
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Rethinking the Civil Liability of
False Financial Statement for

Independent Directors: Focusing
on the Element of Fault

Hsin-Ti Chang’
Abstract

Independent director mechanism plays a crucial role in the
development of corporate governance at current stage in Taiwan.
However, the wave of resignation of independent directors from the
board in recent years has highlighted the potential problem of
imbalanced legal liabilities imposed on independent directors while also
providing an opportunity for rethinking the legal liabilities of
independent directors.

This paper focuses on the civil liability of independent directors
for false financial statements—the highest risk faced by the said
subjects (according to the empirical study)—in Taiwan. From a
comparative perspective, this research explores and analyzes the
relevant laws and court decisions regarding independent director
liability—especially on the false financial statements—both in Taiwan

and the U.S. and discovers that the civil liability of independent
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directors for false financial statements in Taiwan is stricter than its
counterpart in the U.S.

After studying the roles of financial statement gatekeepers played
by independent directors and accountants, the appropriateness of
existing legal liability for false financial statements, and the possible
challenges for future reform, an amendment to the Article 20-1 of the
Taiwan Securities Exchange Act is proposed which changes the
standard of “presumption of negligence” to “negligence” in order to
reduce the exposure of civil liability of independent directors for false

financial statements.

Keywords: Independent Director, False Financial Statement, Negligent
Liability, Due Diligence Defense, Article 20-1 of the Securities
and Exchange Act
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